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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

December 28, 2016
Dear Colleague,
Students with disabilities who are enrolled in public charter schools, like students with
disabilities enrolled in other public elementary or secondary schools, have important rights under
two Federal laws, Section 504 of the Rehabilitation Act of 1973 (Section 504) and the
Individuals with Disabilities Education Act (IDEA). Similarly, students with disabilities who
seek to enroll in public charter schools or traditional public schools have important rights secured
by these two laws.
Today, we are pleased to issue two documents to provide the charter school community with
information about the rights of charter school students with disabilities and prospective charter
school students with disabilities. These documents are “Frequently Asked Questions about the
Rights of Students with Disabilities in Public Charter Schools under Section 504 of the
Rehabilitation Act of 1973,” issued by the United States Department of Education’s (ED) Office
for Civil Rights (OCR), www2.ed.gov/about/offices/list/ocr/docs/dcl-faq-201612-504-charterschool.pdf, and “Frequently Asked Questions about the Rights of Students with Disabilities in
Public Charter Schools under the Individuals with Disabilities Education Act,” issued by ED’s
Office of Special Education and Rehabilitative Services (OSERS),
www2.ed.gov/policy/speced/guid/idea/memosdcltrs/faq-idea-charter-school.pdf. Because the
laws for which our respective offices are responsible are sufficiently different in terms of
purpose, population of students covered, and requirements, we are issuing two documents to
clarify the rights of students with disabilities in charter schools under these laws. 1
Section 504 prohibits entities that receive Federal financial assistance from discriminating on the
basis of disability, ensuring that students with disabilities are provided an equal opportunity to
participate in or benefit from the aid, benefits, services, and opportunities provided to others in
federally-assisted programs. The Section 504 document outlines the rights of charter school
students with disabilities (and prospective charter school students with disabilities) on a variety
of issues, including the right to a free appropriate public education (FAPE) as defined in ED’s
regulations implementing Section 504. A key message of the Section 504 document is that
charter school students with disabilities have the same Section 504 rights as other public school
students with disabilities at the elementary and secondary education levels. For this reason
guidance applicable to the Section 504 rights of public elementary and secondary school students
1

Another Federal law, Title II of the Americans with Disabilities Act of 1990 (Title II), prohibits discrimination on
the basis of disability by public entities regardless of whether they receive Federal financial assistance. Violations of
Section 504 that result from a public entity’s failure to meet the obligations identified in the Section 504 document
also generally would constitute violations of Title II. To the extent that Title II provides greater protection than
Section 504, entities covered by Title II must comply with Title II’s substantive requirements. For additional
information on Title II, see www.ada.gov.
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generally applies to charter school students regardless of whether charter schools or charter
school students are specifically mentioned. In addition, the Section 504 document offers
information about the applicability of requirements for disability nondiscrimination and equal
opportunity in recruitment, application, and admission to charter schools because the admissions
policy or enrollment practices of a charter school may differ from the admissions policy or
enrollment practices of a traditional public school or school district.
The IDEA is the Federal law that assists States, and through them, local educational agencies in
providing special education and related services to children with disabilities. The primary
purpose of the IDEA Part B program is for States and school districts to make FAPE, as defined
in IDEA, available to all eligible children with disabilities and to ensure that IDEA’s rights and
protections are afforded to those children and their parents. The IDEA document outlines the
rights of charter school students with disabilities and their parents on a variety of issues.
Specifically, the IDEA document emphasizes that children with disabilities who attend charter
schools and their parents retain all rights and protections under Part B of IDEA just as they
would at other public schools. It also addresses the provision of FAPE, the State educational
agency's general supervisory authority over all educational programs for children with
disabilities in the State, including charter schools, child find and evaluations, placement,
procedural safeguards, IDEA funding, IDEA obligations related to charter school closures, and
other topics. The IDEA document is part of multiple technical assistance and related efforts by
OSERS in support of the important role that State educational agencies play in ensuring that all
educational programs for children with disabilities in the State meet State education standards
and the requirements of Part B of the IDEA.
Thank you for your continued efforts to ensure that all students, including students with
disabilities, receive a meaningful educational benefit and have equal opportunities at school,
including in public charter schools.
Sincerely,

/s/
Catherine E. Lhamon
Assistant Secretary for Civil Rights

/s/
Sue Swenson
Deputy Assistant Secretary,
Delegated the authority to perform the
functions and duties of the Assistant
Secretary for Special Education and
Rehabilitative Services
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Notice of Significant Guidance. The U.S. Department of Education (Department) has determined
that this letter is significant guidance under the Office of Management and Budget’s Final Bulletin
for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25, 2007). See
www.whitehouse.gov/sites/default/files/omb/memoranda/fy2007/m07-07.pdf. Significant
guidance is non-binding and does not create or impose new legal requirements. The Department is
issuing this guide and the accompanying letter to provide State and local educational agencies,
including charter schools, with information to assist them in meeting their obligations under
Federal civil rights laws, including Section 504 of the Rehabilitation Act of 1973, and
implementing regulations that it enforces. 29 U.S.C. § 794; 34 C.F.R. Part 104. This document
also provides members of the public with information about their rights under the law and
regulations.
If you are interested in commenting on this letter or have questions, please send them to OCR by
email at OCR@ed.gov, by phone at 800-421-3481 (TDD 800-877-8339), or by mail to the Office
for Civil Rights, U.S. Department of Education, 400 Maryland Avenue SW, Washington, DC
20202. For further information about the Department’s guidance processes, please visit
www.ed.gov/policy/gen/guid/significant-guidance.html.

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS
THE ASSISTANT SECRETARY
December 28, 2016
Dear Colleagues:
I write to explain the limits that Federal civil rights laws enforced by the U.S. Department of
Education’s Office for Civil Rights (OCR) impose on the use of restraint and seclusion by public
elementary and secondary school districts. 1 In particular, this guidance informs school districts
how the use of restraint and seclusion may result in discrimination against students with
1

In this document, school district and public elementary and secondary school systems are used synonymously and
include all local educational agencies (LEAs) and public charter schools. Charter schools are subject to the same
Federal civil rights obligations as all other public schools. The use of the term charter schools includes schools that
are public schools of a school district as well as charter schools that operate as LEAs under State law. For additional
information about the applicability of Federal civil rights laws to charter schools, see OCR and Office of Special
Education and Rehabilitative Services, Dear Colleague Letter about the Rights of Students with Disabilities in
Public Charter Schools (Dec. 28, 2016), www.ed.gov/ocr/letters/colleague-201612-504-charter-school.pdf, and
OCR, Frequently Asked Questions about the Rights of Students with Disabilities in Public Charter Schools under
Section 504 of the Rehabilitation Act of 1973 (Dec. 28, 2016), www.ed.gov/ocr/docs/dcl-faq-201612-504-charterschool.pdf.
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disabilities, thereby violating Section 504 of the Rehabilitation Act of 1973 (Section 504) and
Title II of the Americans with Disabilities Act of 1990 (Title II) (both as amended). 2
In broad terms, restraint of a student means restricting the student’s ability to move his or her
torso, arms, legs or head freely, and seclusion of a student is confining a student alone in a room
or area that he or she is not permitted to leave (see detailed definition below in the accompanying
questions and answers). OCR’s Civil Rights Data Collection (CRDC), which includes selfreported data on 99 percent of the public school districts in the nation, indicates that schools
restrain and seclude students with disabilities at higher rates than students without disabilities. 3
According to the CRDC, during the 2013-14 school year, students with disabilities were
subjected to mechanical and physical restraint and seclusion at rates that far exceeded those of
other students. 4 Specifically, students with disabilities served by the Individuals with Disabilities
Education Act (IDEA) represented 12% of students enrolled in public schools nationally, but
67% of the students who were subjected to restraint or seclusion in school. 5 Based on data
reported to OCR, approximately 100,000 students were placed in seclusion or involuntary
confinement or were physically restrained at school to immobilize them or reduce their ability to
move freely, including more than 69,000 students with disabilities served by the IDEA. 6 Data
disparity alone does not prove discrimination. The existence of a disparity, however, does raise a
question regarding whether school districts are imposing restraint or seclusion in
discriminatory ways.

2

Section 504 is a Federal law that prohibits discrimination against individuals with disabilities in programs or
activities of entities, such as public schools and charter schools, that receive Federal financial assistance. 29 U.S.C.
§ 794; 34 C.F.R. pt. 104. OCR enforces Section 504 against entities that receive Federal financial assistance from
the Department, including public school districts. Title II is a Federal law that prohibits discrimination against
individuals with disabilities in State and local government services, programs, and activities (including public
schools and public school districts), regardless of whether they receive Federal financial assistance. In the education
context, OCR shares in the enforcement of Title II with the U.S. Department of Justice (DOJ). Section 504 and Title
II use the same definition of disability. 29 U.S.C. § 705(9) (B), (20) (B) (definition of disability under Section 504 is
the same as under the ADA); 42 U.S.C. § 12102. As a general rule, because Title II provides no less protection than
Section 504, violations of Section 504 also constitute violations of Title II. 28 C.F.R. § 35.103. Accordingly, this
guidance will not directly address Title II requirements. To the extent that Title II provides additional or greater
protection, covered entities must also comply with Title II’s substantive requirements. 42 U.S.C. § 12201(a).

3

OCR, 2013-2014 Civil Rights Data Collection: A First Look, 4 (updated Oct. 28, 2016),
www.ed.gov/ocr/docs/2013-14-first-look.pdf; see also U.S. Government Accountability Office, GAO-09-719T,
Seclusions and Restraints: Selected Cases of Death and Abuse at Public and Private Schools and Treatment
Centers, 1 (May 19, 2009), www.gao.gov/assets/130/122526.pdf (reporting that seclusion and restraint “can be
dangerous because they may involve physical struggling, pressure on the chest, or other interruptions in breathing,”
and that “individuals can be severely traumatized during restraint”).
4

OCR, 2013-2014 Civil Rights Data Collection: A First Look, 4 (updated Oct. 28, 2016),
www.ed.gov/ocr/docs/2013-14-first-look.pdf.
5

Id.

6

Id.
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A school district discriminates on the basis of disability in its use of restraint or seclusion by
(1) unnecessarily treating students with disabilities differently from students without disabilities;
(2) implementing policies, practices, procedures, or criteria that have an effect of discriminating
against students on the basis of disability or defeating or substantially impairing accomplishment
of the objectives of the school district’s program or activity with respect to students with
disabilities; or (3) denying the right to a free appropriate public education (FAPE). 7 When
investigating a school district, OCR would examine any available data as well as the school
district’s policies, practices, procedures, and criteria to determine whether unlawful
discrimination has occurred and, if so, would craft an appropriate remedy with the school
district.
Through a series of questions and answers below, OCR provides a summary of the disability
discrimination laws that it enforces and seeks to clarify for schools, school districts, States,
parents, students and other stakeholders how the use of restraint and seclusion can violate these
Federal laws. While this guidance addresses the circumstances under which the use of restraint
or seclusion can violate Section 504 and Title II, a May 15, 2012, Restraint and Seclusion:
Resource Document publication by the U.S. Department of Education on this issue offers further
information on the topic, including discouraging the use of restraint or seclusion more
generally. 8 OCR notes that in the Resource Document, as a part of fifteen guiding principles, the
Department recommended that school districts never use mechanical restraint, that school
districts never use physical restraint or seclusion for disciplinary purposes, and that trained
school officials should use physical restraint or seclusion only if a child’s behavior poses
imminent danger of serious physical harm to self or others. This guidance, however, is intended
to clarify Federal laws, but does not add additional requirements for complying with existing
statutes.
OCR is committed to ensuring equal access to education, and to promoting educational
excellence throughout the nation, through vigorous enforcement of civil rights. An important part
of our mission is to ensure that students with disabilities are not subjected to discrimination. We
look forward to working with you to achieve this shared goal.
Sincerely,
/s/
Catherine E. Lhamon
Assistant Secretary for Civil Rights

7
8

34 C.F.R. §§ 104.4, 104.33-35.

U.S. Department of Education, Restraint and Seclusion: Resource Document (May 15, 2012),
www.ed.gov/policy/seclusion/restraints-and-seclusion-resources.pdf.
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Introduction
In the questions and answers and illustrative examples below, the Office for Civil Rights (OCR)
of the U.S. Department of Education (Department) seeks to inform school districts about how the
use of restraint or seclusion may result in discrimination against qualified students with
disabilities 9 in violation of Section 504 of the Rehabilitation Act of 1973 (Section 504) and Title
II of the Americans with Disabilities Act of 1990 (Title II). 10 This guidance document sets forth
OCR’s interpretation of these laws and regulations.
If you would like information about the Department’s suggested best practices to prevent the use
of restraint or seclusion, please see the Department’s May 15, 2012, Restraint and Seclusion:
Resource Document. 11 That document recommended that school districts never use physical
restraint or seclusion for disciplinary purposes and never use mechanical restraint, and that
trained school officials use physical restraint or seclusion only if a child’s behavior poses
imminent danger of serious physical harm to self or others.

9

Even though this guidance focuses on the elementary and secondary education context, educators should be aware
that restraint and seclusion can impact a student’s access to a program at the preschool level, and educators have
nondiscrimination obligations under Federal disability civil rights laws to these students as well. See, e.g., 34 C.F.R.
§ 104.38 (preschool education). Section 504 obligations to preschool students with disabilities are not the same as
the obligations to elementary or secondary school students with disabilities. Id.
For the purposes of this document, all references to students with disabilities means elementary and secondary
school students who meet the relevant definition of qualified student with a disability in the Department’s Section
504 regulation. 34 C.F.R. § 104.3(j). With respect to public elementary or secondary educational services, a
qualified person with a disability is one who is (i) of an age during which persons without disabilities are provided
such services, (ii) of any age during which it is mandatory under state law to provide such services to persons with
disabilities, or (iii) to whom a state is required to provide a free appropriate public education under the Individuals
with Disabilities Education Act (IDEA). 34 C.F.R. § 104.3(l)(2).
10

This letter focuses on the laws that OCR is responsible for enforcing, which do not include the IDEA. The Office
of Special Education Programs in the Department’s Office of Special Education and Rehabilitative Services
(OSERS) administers the IDEA. All students with disabilities who are eligible for special education and related
services under the IDEA, however, are also protected by Section 504 and Title II. Consequently, OCR enforces the
Section 504 and Title II rights of students with disabilities who are also covered by the IDEA. For general
information about the IDEA, please see www.osepideasthatwork.org.
School districts are also prohibited from discriminating on the basis of race, color, national origin, or sex, in their
use of restraint or seclusion. Title VI of the Civil Rights Act of 1964 prohibits discrimination on the basis of race,
color or national origin by recipients of Federal financial assistance. 42 U.S.C. §§ 2000d-2000d-7; 34 C.F.R. pt. 100.
Title IX of the Education Amendments of 1972 prohibits discrimination on the basis of sex in educational programs
and activities operated by recipients of Federal financial assistance. 20 U.S.C. §§ 1681-1688; 34 C.F.R. pt. 106.
11

www.ed.gov/policy/seclusion/restraints-and-seclusion-resources.pdf.
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How OCR Defines the Practices of Restraint and Seclusion
1.

What is restraint?

In general, OCR uses the following definitions for mechanical restraint and physical restraint. 12
Mechanical restraint refers to the use of any device or equipment to restrict a student’s
freedom of movement. 13 The term does not include devices implemented by trained school
personnel, or utilized by a student that have been prescribed by an appropriate medical or
related services professional and are used for the specific and approved purposes for which
such devices were designed, such as:
o Adaptive devices or mechanical supports used to achieve proper body position,
balance, or alignment to allow greater freedom of mobility than would be possible
without the use of such devices or mechanical supports;
o Vehicle safety restraints when used as intended during the transport of a student in a
moving vehicle;
o Restraints for medical immobilization; or
o Orthopedically prescribed devices that permit a student to participate in activities
without risk of harm. 14
Physical restraint refers to a personal restriction that immobilizes or reduces the ability of a
student to move his or her torso, arms, legs, or head freely. The term physical restraint does
not include a physical escort. Physical escort means a temporary touching or holding of the
hand, wrist, arm, shoulder or back for the purpose of inducing a student who is acting out to
walk to a safe location.

12

See, e.g., OCR, 2015-16 CRDC School Form, www.ed.gov/ocr/docs/crdc-2015-16-all-schools-form.pdf.

13

For example, if a school relies on law enforcement personnel to handcuff students to obtain compliance (but not
for the sole purpose of arrest), such students are “subjected to mechanical restraint” under OCR’s definition. See
OCR, 2015-16 CRDC School Form, Section X, www.ed.gov/ocr/docs/crdc-2015-16-all-schools-form.pdf. Further,
stakeholders have reported mechanical restraints such as tape, straps, tie downs, ropes, weights, weighted blankets
and a wide variety of other devices have been used by educators to attempt to control student behavior. See Council
for Children with Behavioral Disorders, Council for Exceptional Children, The Use of Physical Restraint
Procedures in School, 2 (July 2009),
casecec.org/pdf/seclusion/Accepted,%20CCBD%20on%20Use%20of%20Restraint,%207-8-09.pdf.
14

Note that items used in a therapeutic manner for a particular student in one context could be used as a mechanical
restraint in a different context; the proper inquiry, therefore, to determine whether an item is a mechanical restraint
is not based solely on what the item is, but also how the item is used.

13

2.

What is seclusion?

In general, OCR uses the following definition for seclusion. 15
Seclusion refers to the involuntary confinement of a student alone in a room or area from
which the student is physically prevented from leaving. It does not include a timeout, which
is a behavior management technique that is part of an approved program, involves the
monitored separation of the student in a non-locked setting, and is implemented for the
purpose of calming.
OCR’s Authority to Protect Students with Disabilities
3.

What is OCR’s jurisdiction with respect to the rights of students with disabilities?

OCR enforces Section 504 and Title II in schools and both Federal laws prohibit disability
discrimination. Section 504 prohibits disability discrimination by recipients of Federal financial
assistance. 16 OCR has Section 504 enforcement authority over entities that receive Federal
financial assistance from the Department, including all public schools, school districts, public
charter schools and magnet schools. 17 Under Section 504, recipients of Federal funds from the
Department that operate a public elementary or secondary education program or activity must
provide students with disabilities equal educational opportunities, including needed regular or
special education and related aids and services that are designed to meet the needs of students
with disabilities as adequately as the needs of students without disabilities are met. 18
Title II prohibits disability discrimination by public entities, including all public schools, school
districts, public charter schools and magnet schools, regardless of whether they receive Federal
financial assistance. 19 OCR, along with the U.S. Department of Justice (DOJ), enforces Title II
in public elementary and secondary schools. 20

15

See OCR, 2015-16 CRDC School Form, Section X, www.ed.gov/ocr/docs/crdc-2015-16-all-schools-form.pdf.

16

29 U.S.C. § 794; 34 C.F.R. pt. 104.

17

In this document, schools and school districts are used synonymously and refer to public elementary and
secondary schools, including public charter schools and magnet schools, which receive Federal financial assistance
from the Department.
18

34 C.F.R. §§ 104.4, 104.33.

19

42 U.S.C. §§ 12131-12134; 28 C.F.R. pt. 35.

20

As noted, this document focuses on OCR’s work in public elementary and secondary schools. Readers should be
aware, however, that Section 504 and Title II, as well as the IDEA, also generally apply also apply to recipients of
Federal financial assistance that are responsible for the education of students in juvenile justice facilities. See OCR
and DOJ, Dear Colleague Letter: Civil Rights of Students in Juvenile Justice Residential Facilities (Dec. 8, 2014),
www.ed.gov/policy/gen/guid/correctional-education/cr-letter.pdf. In addition, readers should be aware that DOJ has
jurisdiction to investigate and litigate cases involving whether seclusion or restraint violates youths’ constitutional
right to reasonably safe conditions of confinement in juvenile justice or adult facilities. See
www.justice.gov/crt/rights-juveniles and www.justice.gov/crt/special-litigation-section-cases-and-matters0#juv.

14

Title II is generally construed to provide no less protection than Section 504. 21 For ease of
reference, the remainder of the document will focus on Section 504.
4.

Who is protected by Section 504?

Section 504 protects students with disabilities. Under Section 504, in the context of public
elementary and secondary education, a student is considered to have a disability if the student:
(1) has a physical or mental impairment that substantially limits one or more major life
activities; or (2) has a record of such an impairment; or (3) is regarded as having such an
impairment. 22
Section 504 requires that students with disabilities receive a free appropriate public education
(FAPE). The Section 504 regulation defines FAPE as the provision of regular or special
education and related aids and services that are designed to meet the individual needs of students
with disabilities as adequately as the needs of students without disabilities are met. 23
A school district has an obligation under Section 504 and Title II to make reasonable
modifications in criteria, policies, practices, or procedures when the modifications are necessary
to avoid discrimination on the basis of disability. 24
21

42 U.S.C. § 12201(a).

22

29 U.S.C. § 705(9)(B), (20)(B); 42 U.S.C. § 12102. The Americans with Disabilities Act Amendments Act of
2008 (Amendments Act), Pub. Law No. 110-325, which amended the definition of disability under that law,
amended the definition of disability under Section 504 and Title II, as well. The Amendments Act also requires that
the term disability be interpreted broadly under these statutes. For additional information on the broadened meaning
of disability after the effective date of the 2008 Amendments Act, see OCR, Dear Colleague Letter: ADA
Amendments Act of 2008 and Students with Disabilities Attending Public Elementary and Secondary Schools (Jan.
19, 2012), www.ed.gov/ocr/letters/colleague-201109.html, and OCR, Questions and Answers on the ADA
Amendments Act of 2008 for Students with Disabilities Attending Public Elementary and Secondary Schools (Jan.
19, 2012), www.ed.gov/ocr/docs/dcl-504faq-201109.pdf.
23

34 C.F.R. § 104.33. In this letter, the term Section 504 FAPE services is used to refer to the regular or special
education and related aids and services provided to students with disabilities as specified in 34 C.F.R. § 104.33(b).
Implementation of an individualized education program (IEP), developed in accordance with the IDEA, is one
means of meeting the FAPE standard under Section 504. 34 C.F.R. § 104.33(b)(2). The Department has previously
stated that while the “IDEA emphasizes and encourages the use of positive behavioral interventions and supports,
[it] does not prohibit the use of other measures, such as seclusion, non-emergency restraint, or aversive behavioral
intervention, when appropriate to address student behavior.” Letter to Weiss (National Leadership Consortium on
Developmental Disabilities) from Secretary Arne Duncan, 55 IDELR 173 (Jan. 26, 2010),
www.ed.gov/policy/speced/guid/idea/letters/2010-1/weiss012610seclusionandrestraints1q2010.doc. More recently,
the Department has stated that there continues to be no evidence that using restraint or seclusion is effective in
reducing the occurrence of the problem behaviors that frequently precipitate the use of such techniques, and that
every effort should be made to prevent the need for the use of restraint and seclusion. See U.S. Department of
Education, Restraint and Seclusion: Resource Document, iii (May 15, 2012),
www.ed.gov/policy/seclusion/restraints-and-seclusion-resources.pdf.
24

34 C.F.R. § 104.4(b); 28 C.F.R. § 35.130(b)(7); see Alexander v. Choate, 469 U.S. 287, 300-01 (1985); 34 C.F.R.
§§ 104.33-37; see also OCR, Dear Colleague Letter: Equal Access to Extracurricular Athletics for Students with
Disabilities, 8 n.17 (Jan. 25, 2013), www.ed.gov/ocr/letters/colleague-201301-504.pdf. But see 28 C.F.R.
§ 35.130(h).

15

All persons protected by Section 504, including students with disabilities who are covered by the
Individuals with Disabilities Education Act (IDEA), 25 are protected from discrimination under
the Section 504 general nondiscrimination regulatory provisions, as well as under the regulatory
provisions addressing program and physical accessibility requirements and retaliation. 26
The Legal Standards OCR Uses to Determine Whether the Use of Restraint or Seclusion
Has Violated Section 504
5.

What is a school district’s Section 504 evaluation obligation and how does the use of
restraint or seclusion of a student implicate that obligation?

Section 504 requires a school district to evaluate any student who needs or whom the district has
reason to believe needs special education or related services because of a disability. 27 A student’s
behavioral challenges, such as those that lead to an emergency situation in which a school
believes restraint is a justified response, could be a sign that the student has a disability and
needs special education and related services. OCR would likely find it to be a justified response
to restrain or seclude a student with a disability in situations where the student’s behavior poses
imminent danger of serious physical harm to self or others. OCR would likely not, however, find
the repeated use of restraint and seclusion to be a justified response where alternative methods
also could prevent imminent danger to self or others. When a student exhibits behavior that
interferes with the student’s education or the education of other students in a manner that would
reasonably cause a teacher or other school personnel to believe or suspect that the student has a
disability (i.e., to suspect that the behavior is caused by or related to a disability), the school
district must evaluate the student to determine if the student has a disability and needs special
education or related services because of that disability. 28
A student who experiences behavioral challenges in school may have a disability, even if the
behavioral challenges are not accompanied by academic challenges. If school officials are
restraining or secluding a student for behavioral challenges, that student could be a student with a
disability in need of special education or related services to address those behavioral challenges.
Some students, due to an as yet unidentified disability, may engage in behaviors that do not
conform to school conduct codes because they are not receiving needed educational services,
25

Students with disabilities who are IDEA-eligible also have rights under Section 504 and Title II.

26

34 C.F.R. §§ 104.4, 104.21-23, 104.61 (incorporating 34 C.F.R. § 100.7(e)).

27

34 C.F.R. § 104.35(a). In some circumstances, the IDEA evaluation process may provide the school district with
the necessary information, required by Section 504, to determine whether a student has a disability, and whether that
student needs related aids and services or supplementary aids and services in the regular education environment
because of that disability. If school districts choose to adopt a separate process for evaluating the needs of students
under Section 504, they must follow the requirements for evaluation specified in Section 504. 34 C.F.R. § 104.35(b).

28

34 C.F.R. § 104.35(a). Non-disruptive behaviors, such as staring into space, failing to engage in class activities, or
poor hygiene can also be indications of a need for a disability evaluation. This document, however, focuses on
aggressive or disruptive behaviors that could trigger the need for an evaluation.
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including services to address the student’s needs related to his or her behavior. Evidence that the
student’s behavior is out of the expected range of behaviors of students that age could trigger a
school district’s obligation to evaluate that student for a disability and need for special education
and related services.
Alternatively, there could be circumstances in which a school restrains or secludes a student for
behavior not caused by or related to a disability. For example, a student might be experiencing a
crisis, such as due to a divorce in the family, a recent death, or other traumatic incident. Such a
crisis could cause a student to engage in behavior that might lead a school to believe restraint or
seclusion is a justified response. (The fact that a student is undergoing a traumatic event, such as
a parental divorce, would not excuse the school district from its obligation to evaluate in those
cases in which the student’s behavior or other information provides the school with reason to
suspect the student has a disability. 29)
When a school district suspects a student may have a disability because of social, emotional, or
behavioral needs, and requires special education or related services to address those needs, the
evaluation and placement process must draw upon information from a variety of sources and
include an assessment of the student’s social, emotional, or behavioral needs to address the
identified concerns. 30

29
30

34 C.F.R. § 104.35(a).

Under Section 504, an evaluation must: consist of more than mere intelligence quotient (IQ) tests; and measure
specific areas of educational need, such as speech processing issues, inability to concentrate, and behavioral needs.
Also, as part of the evaluation, Section 504 requires that tests are selected and administered to the student in a
manner that best ensures that the test results accurately reflect the student’s aptitude or achievement or other factor
being measured, rather than reflect the student’s impaired sensory, manual, or speaking skills, except where those
skills are the factors being measured; that tests and other evaluation materials are validated for the specific purpose
for which they are used; and that tests are appropriately administered by trained personnel. 34 C.F.R. §§ 104.33,
104.35(b); 34 C.F.R. pt. 104, App. A (discussing Subpart D, ¶ 23) (“Recipients must also pay for psychological
services and those medical services necessary for diagnostic and evaluative purposes.”)
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6.

How does the use of restraint or seclusion of a student who was already identified as
a student with a disability implicate a school’s Section 504 reevaluation obligation?

For a student already identified as a student with a disability, a school’s use of restraint or
seclusion could be 31 evidence that the student’s current array of regular or special education and
related aids and services is not addressing the student’s needs. Because the Section 504 FAPE
obligation is ongoing, when a school district has reason to believe that the student’s educational
needs are not being met, it must consider different or additional approaches or services to address
the student’s behavioral needs, and if necessary, reevaluate the student, 32 which could include
evaluating the need for positive behavioral interventions and supports and other strategies to
address the student’s behavior that could mitigate or eliminate the need for restraint and
seclusion. 33
In OCR’s view, persuasive indicators that a student’s needs are not being met appropriately
would include: situations that would impede the student’s learning or that of others, such as new
or more frequent emotional outbursts by the student, or an increase in the frequency or intensity
of behavior; a sudden change into withdrawn, non-communicative behavior; and/or a significant
rise in missed classes or sessions of Section 504 services. A notable drop in academic
performance, such as a sudden decline in grades, could also be an indicator of the need to
consider different or additional approaches or services, but a change in a student’s academic
performance is not a necessary indicator in every instance. Alternatively, a student’s current
array of services might only address the student’s academic challenges but now must be
modified to address new or changed disability-related behavioral challenges that the student may
be experiencing. These and other indicators that the student’s behavior is out of the expected
range of behaviors of students that age could trigger a school district’s Section 504 obligation to
determine if the student’s needs are being met appropriately, and whether a reevaluation is
needed under Section 504. 34
31

As stated earlier, there could be circumstances in which a school restrains or secludes a student in an emergency
for behavior not caused by or related to a disability, such as behavior in response to a personal crisis.
32

34 C.F.R. § 104.33(b). Section 504 requires placement decisions to be made by a group of knowledgeable persons
often known as a Section 504 team (which, for an IDEA-eligible student, would be an IEP or placement team). 34
C.F.R. § 104.35(c). In this document, the Section 504 team refers to the group of knowledgeable persons that
determines for a qualified student with a disability the appropriate Section 504 FAPE services and the appropriate
setting to receive those services.

33

The IDEA specifically requires IEP teams to consider the use of positive behavioral interventions and supports,
and other strategies, to address behavior for any child with a disability whose behavior impedes his or her learning
or that of others. 34 C.F.R. §§ 300.320(a)(4), 300.324(a)(2)(i) and (b)(2). For further discussion on positive
behavioral interventions and supports, please see OSERS, Dear Colleague Letter: Ensuring Equity and Providing
Behavioral Supports to Students with Disabilities (Aug. 1, 2016), www.ed.gov/policy/gen/guid/schooldiscipline/files/dcl-on-pbis-in-ieps--08-01-2016.pdf.
34

In OCR’s view, if a student is provided FAPE consistent with the requirements of Section 504, it would result in
reduced frequency of those situations in which school districts believe the use of restraint or seclusion is justified.
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If such a reevaluation is conducted that identifies additional needs, then the school has an
obligation under Section 504 to reconvene the Section 504 team (or IEP team) to (1) determine
whether and to what extent additional or different interventions or supports and services are
needed; (2) ensure that any needed changes are made promptly; and (3) remedy any negative
effects that may have resulted from the school’s prior use of restraint or seclusion that, if left
unaddressed, would result in a denial of FAPE. 35
School districts must also establish and implement a system of procedural safeguards for parents
to appeal district actions regarding the identification, evaluation, or educational placement of
students with disabilities who need or are believed to need special education or related
services. 36 The school district must tell parents and guardians about this system, notify them of
any evaluation or placement actions, allow them to examine their child’s records, afford them an
impartial hearing with opportunity for parent or guardian participation and representation by
counsel, and provide them a review procedure. 37
7.

Does Section 504 prohibit the use of restraint or seclusion in all situations?

No. Section 504 prohibits the use of restraint or seclusion that constitutes disability
discrimination. 38 As explained in the following questions and answers, the use of restraint or
seclusion could violate Section 504 in several ways, if the restraint or seclusion of a student with
a disability: (1) constitutes unnecessary different treatment (discussed in Q&As 8 and 9); (2) is
based on a policy, practice, procedure, or criterion that has a discriminatory effect on students
with disabilities (discussed in Q&A 10) or (3) denies a student’s right to FAPE (discussed in
Q&As 5-6 and 11-13). 39
35

34 C.F.R. §§ 104.33, 104.35; see also 34 C.F.R. § 300.324(b) (IEP review and revision procedures for IDEAeligible students). Additionally, as part of that reevaluation process and in determining where the student shall
receive the changed Section 504 FAPE services, school districts must remain aware of their obligation to ensure that
Section 504 FAPE services are provided in an educational setting with persons who do not have disabilities to the
maximum extent appropriate to the needs of the student with a disability. This is the regular educational
environment unless it is demonstrated that the education of the student in the regular educational environment with
the use of supplementary aids and services cannot be achieved satisfactorily. 34 C.F.R. § 104.34; see also 34 C.F.R.
§ 300.114-116 (IDEA least restrictive environment and placement provisions); OSERS, Dear Colleague Letter:
Ensuring Equity and Providing Behavioral Supports to Students with Disabilities (Aug. 1, 2016),
www.ed.gov/policy/gen/guid/school-discipline/files/dcl-on-pbis-in-ieps--08-01-2016.pdf.
36

34 C.F.R. § 104.36.

37

Id.

38

The use of restraint or seclusion may, of course, be prohibited by State law or local school district policy.

39

Depending upon the circumstances, a school district’s use of restraint or seclusion could constitute disabilitybased harassment, and OCR has made such a finding in the past. Disability harassment under Section 504 is
intimidation or abusive behavior toward a student based on disability that creates a hostile environment by
interfering with or denying a student's participation in or receipt of benefits, services, or opportunities in the school’s
program. In the context of restraint or seclusion, for example, a teacher could create a hostile environment by
subjecting a student to unjustified physical restraint because of conduct related to the student’s disability, with the
result that the student tries to avoid school, such as through increased absences. If the school determines that the use
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8.

When does Section 504 require a school to treat a student with a disability
differently from students without disabilities?

Section 504 requires different treatment of a student with a disability when different treatment is
necessary to ensure that a student with a disability has an equal opportunity to obtain the same
result, to gain the same benefit, or to reach the same level of achievement as a student without a
disability. 40 In order to ensure equal opportunity in the elementary and secondary school setting,
schools must, among other things, provide FAPE to students with disabilities. 41 As part of the
FAPE requirement, Section 504 requires reevaluations to be conducted periodically, and before a
significant change in placement. 42
Though not explicitly required by the Department’s Section 504 regulations, school districts
often record the elements of an individual student’s FAPE under Section 504 in a document,
typically referred to as a Section 504 Plan. A written plan is often a useful way to document that
the school district engaged in a process that included a group of knowledgeable persons to
identify and address the needs of a student with disabilities and to communicate, to school
personnel, the information needed for successful implementation. 43 OCR would also consider the
provision of services and supports to ensure the provision of FAPE to be necessary different
treatment.
9.

How could a school’s use of restraint or seclusion be different treatment that
violates Section 504?

When a school district restrains or secludes a student with a disability for behavior that would
not result in the restraint or seclusion of peers without disabilities, OCR would likely find that
the school district engaged in unnecessary different treatment on the basis of disability prohibited
by Section 504. 44 Similarly, a school district that subjects a student to restraint or seclusion on

of unjustified restraint or seclusion based on disability created a hostile environment, the school must take prompt
and effective steps reasonably calculated to suspend the use of unjustified restraint or seclusion, eliminate the hostile
environment, prevent it from recurring, and, remedy its effects. For further information on disability harassment
please see OCR and OSERS, Dear Colleague Letter, Prohibited Disability Harassment, (July 25, 2000),
www.ed.gov/ocr/docs/disabharassltr.html.
40

34 C.F.R. § 104.4(b)(1), (2); see also Q&A 4 and footnote 24, above.

41

34 C.F.R. § 104.33.

42

34 C.F.R. § 104.35(a), (d).

43

As mentioned above, implementation of an individualized education program (IEP), developed in accordance with
the IDEA, is one means of meeting the FAPE standard under Section 504. 34 C.F.R. § 104.33(b)(2). IDEA-eligible
students who have an IEP are not required to also have a Section 504 plan even though they are protected under
Section 504. For these students, the IEP is sufficient to meet the Section 504 FAPE standard.
44

34 C.F.R. § 104.4(b)(1)(iv). Cf. footnote 23, above.
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the basis of assumptions or stereotypes about disability also engages in conduct prohibited by
Section 504. 45
Example 1: Student A, an eighth-grader in junior high school, has a panic disorder. She
was evaluated under Section 504 and receives Section 504 FAPE, including assistance
with medication administration. One day, after lunch, she and a classmate were running
around the classroom carrying sharp scissors and waving their arms. Eventually, they put
the scissors away and sat down after repeated requests by their teacher, who was also
Student A’s homeroom teacher for her seventh-grade year. The school’s restraint and
seclusion policy states that school personnel have the discretion to restrain a student if
staff deem it to be a justified response to ensure the safety of the student or others and to
enlist the assistance of a school resource officer (SRO) to do so. Even though the students
stopped running and waving the scissors, the teacher called the SRO and asked that the
SRO restrain Student A, which the SRO did by pinning Student A’s arms to her torso,
thus preventing her from moving. The SRO then escorted Student A to the principal’s
office where she was told she would stay until she could “chill out.” The other student
with whom Student A was running, who did not have a disability, was not restrained.
Upon investigation, the teacher reported that she knew of Student A’s disability from
Student A’s time in the teacher’s homeroom class; Student A used the homeroom period
to regularly visit the nurse’s office to receive medication to treat her panic disorder. The
teacher further reported that she viewed herself as generally knowledgeable about panic
disorders and believed students with those disorders have a difficult time following
directions and become upset easily. The teacher believed that having the SRO restrain
Student A and allowing her time by herself in the principal’s office was the best way to
help Student A calm down. This student’s Section 504 FAPE services do not address
actions the school needs to take when the student runs or waves sharp objects.
Both Student A and the other student were later equally disciplined. Both were prohibited
from attending the upcoming school-sponsored field trip that both students had
previously planned to attend.
Given these facts, OCR would likely find that the restraint of Student A constituted unlawful
different treatment in violation of Section 504.
In this instance, the teacher treated Student A differently than the other student involved in the
running and waving the scissors behavior based on the teacher’s generalizations and assumptions
about individuals who have a panic disorder, not because of any individualized knowledge of the
45

34 C.F.R. § 104.4. Additionally, even if the use of restraint or seclusion does not constitute unnecessary different
treatment, if a school knows or believes that a student’s behavior is caused by or related to the student’s disability,
the school must consider whether the FAPE services the student is receiving are appropriate to address the student’s
behavior. 34 C.F.R. § 104.33. Please see Q&As 5-6 and 11-13 for further discussion about these FAPE obligations.
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nature of Student A’s disability or specific action that occurred at that time. In this situation,
restraining Student A constitutes unnecessary different treatment on the basis of disability, and
therefore violates Section 504. 46 A school district that operates its programs or activities on the
basis of generalizations, assumptions, prejudices, or stereotypes about disability generally or
specific disabilities in particular is likely in violation of Section 504.
The same result would be true if the SRO, rather than the teacher, made the decision to treat
Student A differently than the other student involved in the same behavior. Section 504 covers
school officials, school employees, and everyone over whom a school exercises some control,
whether through contract or other arrangement, including SROs, whether they are school district
employees or work for a non-district law enforcement agency. 47 Schools cannot divest
themselves of responsibility for the nondiscriminatory administration of school policies,
including restraint, by relying on SROs, school district police officers, contract or private
security companies, security guards or other contractors, or other law enforcement personnel to
administer school policies. 48
Furthermore, in this example, the use of restraint violated school policy. The policy allowed for
the use of restraint if a justified response to ensure the safety of the student or others. Even if
restraint would have been a justified response, to ensure the safety of the student or others at the
time of the incident when the students were running around the classroom and waving the
scissors, the student had stopped her behavior and had returned to her seat before the teacher
called the SRO. Any safety concern had already been resolved, and therefore restraint of either
student would have also violated school policy.
An appropriate remedy for the school’s violation of Section 504 could include training its
teachers and staff, as well as SROs, to implement its policies in a neutral, nondiscriminatory
manner. To ensure future compliance with Section 504, the training could focus on prevention of
the use of restraint and incorporate de-escalation strategies so that staff and SROs are equipped
to accurately identify, and respond to, emergencies in ways that are safe for all involved. Where
SROs are employed by a non-school law enforcement agency, an appropriate remedy could also
include creating a memorandum of understanding or other similar document between the school
district and the law enforcement agency to clarify when it is and is not appropriate for school
personnel to seek the assistance of an SRO. 49 As discussed in Q&A 12, the school would also
46

34 C.F.R. § 104.4(b)(1)(iv).

47

34 C.F.R. § 104.4(b)(1).

48

The nondiscrimination requirements of Section 504 extend to conduct undertaken by entities that carry out some
or all of the schools’ functions through contractual or other arrangements. 34 C.F.R. § 104.4(b).
49

OCR notes that DOJ’s Office of Community Oriented Policing Services (COPS Office) requires that jurisdictions
that receive COPS grant funding to hire SROs must have a Memorandum of Understanding between schools and
law enforcement that clearly documents the roles, responsibilities, and expectations of the individuals and partners
involved. See Office of Community Oriented Policing Services, Memorandum of Understanding Fact Sheet (May
2015), cops.usdoj.gov/pdf/2015AwardDocs/chp/CHP_MOU_Fact_Sheet.pdf.
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have an obligation to monitor the student who was restrained or secluded to observe any adverse
changes that could occur in her academic performance or behavior, and ensure current supports
and services are being properly implemented. If there were any adverse changes observed, the
school would be required to take action to ensure the continued provision of FAPE under Section
504, as discussed in Q&A 13. 50
10.

Could a school’s use of restraint or seclusion have a discriminatory effect on
students with disabilities in violation of Section 504?

Yes. Section 504 prohibits a school from using criteria, policies, practices, or procedures that are
neutral in language and evenhandedly implemented with respect to students with and without
disabilities but that nonetheless have the effect of discriminating against students with disabilities
on the basis of disability, or defeating or substantially impairing accomplishment of the
objectives of the school’s programs with respect to students with disabilities. 51 This prohibition
applies even when schools adopt the criteria, policies, practices, and procedures without the
intent to discriminate. The resulting discriminatory effect is commonly referred to as disparate
impact discrimination. 52
11.

Can the use of restraint or seclusion deny a student’s receipt of Section 504 FAPE
Services?

Yes. There are multiple ways in which the use of restraint or seclusion might deny FAPE. For
example, the use of restraint or seclusion may have a traumatic impact on that student, 53 such
that even if she were never again restrained or secluded, she might nevertheless have new
academic or behavioral difficulties that, if not addressed promptly, could constitute a denial of
FAPE. Depending on the nature of his or her disability, a student with a disability may be
especially physically or emotionally sensitive to the use of such techniques. 54 That traumatizing
effect could manifest itself in new behaviors, impaired concentration or attention in class, or
increased absences, any of which could, if sufficiently severe and unaddressed, result in a denial

50

34 C.F.R. § 104.33(a).

51

Recipients of Federal financial assistance are prohibited from utilizing criteria or methods of administration that
have the effect of subjecting qualified students with disabilities to discrimination on the basis of disability, or that
have the purpose or effect of defeating or substantially impairing accomplishment of the objectives of the recipient’s
program or activity with respect to persons with disabilities. 34 C.F.R. § 104.4(b)(4). See also 28 C.F.R.
§ 35.130(b)(3), (8).
52

See, e.g., Choate, 469 U.S. at 299.

53

See National Center for Trauma-Informed Care and Alternatives to Seclusion and Restraint (last updated Oct. 26,
2015), www.samhsa.gov/nctic/about; see also Substance Abuse and Mental Health Services Administration, U.S.
Dep’t of Health & Human Services, The Business Case for Preventing and Reducing Restraint and Seclusion Use,
HHS Publication No. (SMA) 11-4632 (2011), www.store.samhsa.gov/shin/content/SMA11-4632/SMA11-4632.pdf.
54

See generally id.
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of FAPE for that student. 55 Other effects could include socially withdrawn behavior, or
diminished interest or participation in class. 56
Furthermore, the repeated use of restraint or seclusion in school could deny a student’s receipt of
FAPE in another way. Consider a student with a disability who engages in behavior in response
to which the school secludes him for extended periods and on multiple occasions. While
secluded, the student does not receive educational instruction or services. Cumulatively, the
school’s repeated use of seclusion with that student could result in the school’s failure to comply
with the Section 504 team’s decision about the regular or special education, related aids and
services, or supplemental services and modifications that the student needs, or the appropriate
setting in which to receive those services and therefore may constitute a denial of FAPE.
12.

Does Section 504 require the school to assess the effects of restraint or seclusion on a
student’s receipt of FAPE?

If there is reason to believe that the provision of Section 504 FAPE services to the student has
been adversely affected by the use of restraint or seclusion, such that the student’s needs are not
being met, a school has an obligation under Section 504 to: (1) determine the extent to which
additional or different interventions or supports and services, including positive behavioral
interventions and supports and other behavioral strategies may be needed; (2) determine if
current interventions and supports are being properly implemented; (3) ensure that any needed
changes are made promptly; and (4) remedy any denial of FAPE that resulted from the school’s
prior use of restraint or seclusion. 57 A school might need to provide counseling, as a related
service, to specifically address any new education-related needs that may have arisen from use of
the restraint or seclusion on a student.
Example 2: In the second grade, Student C was evaluated as having a disability due to
oppositional defiant disorder. He receives special education and related aids and services,
in a regular education setting through an individualized education program (IEP),
including a one-on-one aide. The last IEP notes that, instead of verbally communicating
with teachers when frustrated, the Student would lose control, start tearing out pages
from textbooks and notebooks, and sometimes verbally threaten to injure staff. That IEP,
therefore, noted that the IEP team would identify and implement positive behavioral

55

See National Child Traumatic Stress Network, Age-Related Reactions to a Traumatic Event (undated),
www.nctsnet.org/sites/default/files/assets/pdfs/age_related_reactions_to_a_traumatic_event.pdf.
56
57

Id.

34 C.F.R. § 104.33. Section 504 requires placement decisions to be made by the Section 504 or IEP team. 34
C.F.R. § 104.35(c).
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supports and interventions. The IEP team, 58 however, never revised the IEP to include
additional interventions and supports and other strategies to address these behaviors.
In the third grade, Student C begins experiencing difficulty concentrating in class and
begins to run around the classroom whenever he is unable to follow his teacher’s
instructions. Running around is new behavior for him, and the teacher with the assistance
of the one-on-one aide, responds each time by sending him to the school’s seclusion
room to calm down. The seclusion room has no furniture in it, no desk, chair or any other
object. The staff state they only use the seclusion room when Student C presents a danger
to himself or others, however, the seclusion room logs that are maintained
contemporaneously with use indicate that Student C is placed in the seclusion room for a
variety of behaviors, including destroying textbooks, refusing to return to his seat, and
speaking in a loud voice. The teacher is aware of Student C’s disability and the IEP but
believes seclusion is the preferred method for calming down any student. Student C’s
one-on-one aide did not provide any support or intervention other than placing the
student in the seclusion room.
Over the course of one month, Student C is sent to the isolation room six times, for
varying lengths of time. The student’s parent never gave the school permission to put
Student C in any type of seclusion and the IEP does not provide for seclusion. The
student becomes anxious about going to school and the possibility that he will be
secluded, and therefore, he often convinces his parents to keep him at home. The
student’s parent reported to the assistant principal that Student C was avoiding school
because he was apprehensive about being secluded. The assistant principal never
followed up with the teacher and the school never convened the IEP team.
In light of these facts, OCR would likely find that the school violated its FAPE responsibilities.
When the school has reason to believe a student’s needs have changed based on behaviors that
interfere with learning and contemplates the need for changes to the student’s IEP, the school has
an obligation to reconvene the IEP team to determine the extent to which additional or different
services, including positive behavioral interventions and supports, are needed, 59 and the school
must ensure that any needed changes are made promptly to ensure the continued provision of
FAPE and that the changes are reflected in the student’s IEP. 60
Here, the school personnel had reason to believe that the current FAPE services may not have
been addressing all of the student’s disability-related behavioral needs. Despite a documented
58

In this example, the Section 504 group of knowledgeable persons is an IEP team. Here, the school is providing
Section 504 FAPE through the implementation of an IEP. 34 C.F.R. § 104.33(b)(2).
59

A reevaluation would not necessarily be needed unless there is a reason to believe the student’s underlying
disability or disabilities have changed, the student has an additional disability that has not been identified previously,
or the student requires a significant change in placement. 34 C.F.R. § 104.35(a) and (d).

60

34 C.F.R. § 104.33(a), (b)(2).
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need to do so, the IEP team never developed or implemented positive behavioral interventions
and supports. Student C began engaging in new behavior (running around the class and yelling)
that the teacher found disruptive, in addition to other noncompliant behavior, and in the course of
one month was repeatedly removed from the classroom (due to seclusion). School personnel also
knew that the student was avoiding school and had missed instruction by convincing his parents
to keep him at home on several occasions.
Under these circumstances, the school’s repeated use of seclusion was most likely an indication
that Student C was not receiving sufficient or appropriate behavioral interventions and supports
to address his disability-related needs and that his IEP needed to be revised to address these
needs. (As the Department has stated previously, there is no evidence that using restraint or
seclusion is effective in reducing the occurrence of the problem behaviors that frequently
precipitate the use of such techniques. 61)
Further, in light of the change in the student’s attendance, school avoidance, and the frequency
with which seclusion was used, the school should have convened Student C’s IEP team. Because
the school had evidence suggesting that this student’s needs changed such that the student may
no longer have been receiving FAPE, the school had an obligation to convene the team to
determine whether that student’s FAPE services should have been changed to include other aids
or services to address his behavior and avoid the unjustified use of seclusion, and to determine if
the student needed counseling services to address the student’s reluctance to attend school. In
taking these steps, the school would have ensured it was meeting the educational needs of
Student C. 62 The IEP team could have investigated the behaviors or circumstances which gave
rise to the perceived need for seclusion and considered alternative approaches, such as
implementation of positive behavioral interventions and supports to help change or minimize
Student C’s inability to focus. By failing to convene the IEP team, the school was unable to
determine appropriately if it was providing FAPE and if not, to correct its failure to provide
appropriate Section 504 services to Student C. If the student had been denied FAPE, the school
could also specify compensatory education services to remedy such denial and include these
services in Student C’s IEP.
In addition, if Student C had been secluded for longer amounts of time, or on a repeated basis,
that in and of itself could have resulted in a denial of FAPE. (Note, the analysis regarding the use
of seclusion in this document applies regardless of what name the school uses to call the space in
which the student is secluded. Seclusion that leads to a denial of FAPE can occur in settings that
are named, or intended to serve, as therapeutic spaces (i.e., there is sometimes no difference
between what occurs in a “seclusion room” vs a “calm down room” or “reset room.”)) Student
C’s current placement called for FAPE to be provided in the regular education setting. If he was
61

U.S. Department of Education, Restraint and Seclusion: Resource Document, iii (May 15, 2012),
www.ed.gov/policy/seclusion/restraints-and-seclusion-resources.pdf.
62

34 C.F.R. §§ 104.33-104.35.
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being effectively removed from that setting, due to repeated seclusion, he was not receiving his
needed FAPE services. In that event, a reconvening of the IEP team, or a reevaluation could be
required. For example, had the IEP team consulted with a behavior specialist, the team could
have devised appropriate positive behavioral interventions and supports to use with Student C to
help him develop skills to positively address his difficulty focusing. The IEP team could also
have determined that additional academic supports were needed. For example, if the student
were having difficulty following a sequence of instructions, the teacher might have been able to
devise an effective system of breaking down instructions.
Example 3: A third grade student with autism, Student D, has an IEP prescribing that he
receive special education services in a separate special education class for students with
similar disabilities and that also includes the following positive behavioral interventions
and supports and other strategies: cueing and prompting strategies for effective
transitions between activities, the opportunity to refocus in a quiet part of the classroom,
and verbal and written instructions, repeated as necessary, for activities and assignments.
These strategies have been generally effective in managing Student D’s behaviors in
class.
One afternoon, Student D becomes very agitated when the class transitions from a
computer activity to a paper and pencil lesson. Although the teacher implemented the
strategies called for in Student D’s IEP to smoothly transition the student into the
different lesson, he nevertheless becomes extremely upset and begins banging his head
against a wall, repeatedly. The teacher attempts to step between the student and the wall
to stop the behavior, but the student continually goes around the teacher to continue to
beat his head against the wall. The teacher then restrains Student D, using a standing
restraint technique for which she and other staff had received prior training. When
Student D no longer presents an imminent risk of seriously harming himself, the teacher
discontinues the use of the restraint consistent with prior training. The teacher then
immediately takes him to the school nurse to determine whether the student suffered any
physical injury, and to the school counselor, who, after speaking with the student, then
notifies Student D’s parent. The teacher timely documents the use of restraint consistent
with the school district’s policy.
Within ten school days, Student D’s IEP team, including Student D’s parent, meet to
discuss the circumstances that led to the self-injurious behavior, whether the current
strategies in place in the IEP are adequate or should be augmented, whether another
evaluation is warranted, and what sort of alternative, appropriate behaviors could be
taught to Student D to help him self-regulate his emotions. Also, the IEP team decides it
will monitor the student’s future behavior and academic performance to determine
whether any additional measures are needed to ensure the student continues to receive
FAPE.
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In this example, OCR would likely not find that the school’s use of restraint violated Section 504.
The school first implemented the interventions and supports called for in the student’s IEP in an
attempt to smoothly transition the student to the next activity and avoid the problematic
behavior. Despite those actions, the student nevertheless became upset enough that he was in
imminent danger of serious physical harm to himself. The student was restrained in response to
that emergency, and the restraint was discontinued as soon as the imminent danger of physical
harm had passed. Furthermore, OCR would likely not find a Section 504 FAPE violation, in light
of the school’s reconvening of the IEP team to review and examine the current positive
behavioral interventions and supports and other strategies, with input from the family, to
determine its effectiveness. By taking prompt and effective steps to ensure that Student D’s
FAPE services were appropriate to his needs, the school met its obligations under Section 504.
13.

How must a school respond if a student has been denied FAPE by the use of
restraint or seclusion?

When the Section 504 team or the IEP team determines that the use of restraint or seclusion
resulted in a denial of FAPE for the student, the team must determine whether the provision of
compensatory educational services or other appropriate relief is warranted in order to ensure the
student’s continued equal access to the school’s educational program. 63 If compensatory services
are warranted, the school must offer and provide them to the affected student. 64
The Section 504 team (or IEP team) may also need to consider other placement options –
including a self-contained classroom, a private setting, or a separate school – if the student’s
education “cannot be achieved satisfactorily in the regular education environment with the use of
supplementary aids and services.” 65 Before changing a student’s placement, however, the team
must consider whether any supplementary aids, services or supports could be provided to
maintain the student’s placement in the regular education setting to the maximum extent
appropriate to the needs of the student with a disability. 66 The team must conduct a reevaluation
of the student if they believe a significant change in placement is necessary. 67
63

34 C.F.R. §§ 104.4, 104.33(a).

64

34 C.F.R. § 104.33(a).

65

34 C.F.R. § 104.34 (a school district must place a student with a disability in the regular educational environment
unless the district can demonstrate that the education of that student cannot be achieved satisfactorily in the regular
education environment with the use of supplementary aids and services).

66

Id. Placement in the regular education setting may be inappropriate if the student’s behavior due to disability
impedes the learning of others. As noted above, the IDEA specifically requires IEP teams to consider the use of
positive behavioral interventions and supports, and other strategies, to address behavior for any child with a
disability whose behavior impedes his or her learning or that of others. 34 C.F.R. §§ 300.320(a)(4), 300.324(a)(2)(i)
and (b)(2). For further discussion on positive behavioral interventions and supports, please see OSERS, Dear
Colleague Letter: Ensuring Equity and Providing Behavioral Supports to Students with Disabilities (Aug. 1, 2016),
www.ed.gov/policy/gen/guid/school-discipline/files/dcl-on-pbis-in-ieps--08-01-2016.pdf.
67

34 C.F.R. § 104.35(a).
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Resources Concerning the Use of Restraint and Seclusion
14.

Where can school districts turn in order to learn how to reduce or eliminate the use
of restraint or seclusion in their schools?

Schools may wish to consider the following:
•

The Positive Behavioral Interventions and Supports Implementation Blueprint and SelfAssessment is a guide for leadership teams in the assessment, development, and
execution of action plans. The outcome is the development of local capacity for
sustainable, culturally and contextually relevant, and high fidelity implementation of
multi-tiered practices and systems of support for supporting and responding to behavior.
For further information, see www.pbis.org.

•

Students who have experienced trauma in the past may be vulnerable in ways that some
of their peers are not, and could therefore be impacted by the use of coercive practices in
a much more significant way. The U.S. Department of Health and Human Services’
Substance Abuse and Mental Health Services Administration’s National Center for
Trauma-informed Care and Alternatives to Seclusion and Restraint (NCTIC) offers
consultation and technical assistance to develop trauma-informed care to eliminate the
use of restraints, seclusion, and other coercive practices. NCTIC is also working to
develop a knowledge base related to implementing trauma-informed approaches.
Trauma-informed care is an approach to engaging people with histories of trauma that
recognizes the presence of trauma symptoms and acknowledges the role that trauma has
played in their lives. For further information, see www.samhsa.gov/nctic.

•

The National Child Traumatic Stress Network, funded by the Substance Abuse and
Mental Health Services Administration, provides several resources for educators, parents
and children on the serious impact of traumatic stress on children. The Network works
with established systems of care, including the health, mental health, education, law
enforcement, child welfare, juvenile justice, and military family service systems, to
ensure that there is a comprehensive trauma-informed continuum of accessible care. For
further information, see www.nctsn.org/resources/audiences/school-personnel.

•

“Supporting and Responding to Behavior: Evidence-Based Classroom Strategies for
Teachers” summarizes evidence-based, positive, proactive, and responsive classroom
behavior intervention and support strategies for teachers. These strategies could be used
classroom-wide, or intensified to support small group instruction, or amplified further for
individual students. For further information, see
www.osepideasthatwork.org/evidencebasedclassroomstrategies.
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15.

Are there other Departmental resources on the use of restraint and seclusion?

Yes. Please consider and consult:
•

The Department’s May 15, 2012, Restraint and Seclusion: Resource Document with
fifteen principles for States, school districts, schools, parents, and other stakeholders to
consider when developing or revising policies and procedures on the use of restraint and
seclusion, at www.ed.gov/policy/seclusion/restraints-and-seclusion-resources.pdf.

•

Then-Secretary of Education Arne Duncan’s December 2009 letter to Congress regarding
guiding principles that the Department believes would be useful in considering legislation
on this issue, at www.ed.gov/policy/gen/guid/secletter/091211.html.

•

Many States have already banned the use of seclusion in public schools. For a summary
(as of October 17, 2013) of state laws, regulations, policies, and guidelines regarding the
use of restraint and seclusion techniques in schools, at
www.ed.gov/policy/seclusion/seclusion-state-summary.html.

•

Reports, testimony, and letters regarding the use of seclusion and restraint, at
www.ed.gov/policy/seclusion/index.html.

•

Office of Special Education and Rehabilitative Services, Dear Colleague Letter,
Ensuring Equity and Providing Behavioral Supports to Students with Disabilities (Aug.
1, 2016), www.ed.gov/policy/gen/guid/school-discipline/files/dcl-on-pbis-in-ieps--08-012016.pdf.

Technical assistance about the requirements of Section 504and other laws enforced by OCR is
available, upon request, from the OCR enforcement office for the State in which a particular
recipient or public entity is located. Contact information for these offices and for OCR’s
Customer Service Office is available at wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm.
Alternatively, interested persons may contact OCR’s Customer Service Office by phone at 1800-421-3481; TDD: 1-800-877-8339.
OCR’s website, www.ed.gov/ocr, also provides information on a variety of topics related to the
rights of persons with disabilities and the obligations of recipients under Section 504 and public
entities under Title II.

* Technical corrections made on January 10, 2017.
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Fact Sheet: Restraint and Seclusion of Students with Disabilities
What Is the Dear Colleague Letter on Restraint and Seclusion?
The guidance letter and series of questions and answers, issued by the Department of Education’s Office
for Civil Rights (OCR) on December 28, 2016, inform school districts how the use of restraint and
seclusion may result in discrimination against students with disabilities in violation of Federal laws that
prohibit disability discrimination, including Section 504 of the Rehabilitation Act of 1973 (Section 504).
Why did OCR Issue this Guidance?

According to the Department’s Civil Rights Data Collection CRDC, during the 2013-14 school year,
students with disabilities were subjected to mechanical and physical restraint and seclusion at rates
that far exceeded those of other students. The existence of this disparity raises a question as to whether
school districts are imposing restraint or seclusion in discriminatory ways. In addition, OCR continues
to see in investigations legal violations in schools’ use of restraint and/or seclusion for students with
disabilities. OCR is issuing the guidance to help educators, parents, students, and other stakeholders
better understand Section 504, and how the use of restraint or seclusion may run afoul of the law.
What does Federal law require school districts to do for students with disabilities?

The guidance explains that Section 504 requires a school district to provide students with disabilities an
equal opportunity to participate in the educational program and to provide a free appropriate public
education (FAPE) to each student with a disability. To meet the FAPE requirement, school districts must
evaluate any student who needs, or whom the district has reason to believe needs, special education or
related services because of a disability.
A student’s behavioral challenges, such as those that lead to an emergency situation in which a school
believes restraint or seclusion is a justified response could be a sign that the student actually has a
disability and needs special education or related aids and services in order to receive FAPE. When a
student exhibits behavior that interferes with the student’s education, or the education of other
students, in a manner that would reasonably cause a teacher or other school personnel to believe or
suspect that the student has a disability, the school district must evaluate the student.
Can the use of restraint or seclusion deny a student’s receipt of Section 504 FAPE?

Yes. A school’s use of restraint or seclusion may have a traumatic impact on a student, such that even if
she were never again restrained or secluded, she might nevertheless have new academic or behavioral
difficulties that, if not addressed promptly, could constitute a denial of FAPE. That traumatizing effect
could manifest itself in new behaviors, impaired concentration or attention in class, or increased
absences, any of which could, if sufficiently severe and unaddressed, result in a denial of FAPE for that
student.
The repeated use of restraint or seclusion in school could deny a student’s receipt of FAPE in another
way. Consider a student with a disability who engages in behavior in response to which the school
secludes him for extended periods and on multiple occasions. While secluded, the student does not
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receive educational instruction or services. Cumulatively, the school’s repeated use of seclusion with
that student could result in the school’s failure to comply with the Section 504 team’s decision about the
regular or special education, related aids and services, or supplemental services and modifications that
the student needs, or the appropriate setting in which to receive those services, and therefore may
constitute a denial of FAPE.
Where the school determines that not all of the student’s educational needs are being met, the school
must (1) determine the extent to which additional or different interventions or supports and services,
including positive behavioral interventions and supports and other behavioral strategies, may be
needed; (2) determine if current interventions and supports are being properly implemented; (3)
ensure that any needed changes are made promptly; and (4) remedy any denial of FAPE that resulted
from the school’s prior use of restraint or seclusion.
Does the parent or guardian of a student with a disability have a right to discuss the impact of
restraint or seclusion on their child’s access to FAPE?

Yes. Section 504 requires that school districts establish and implement a system of procedural
safeguards for parents or guardians to appeal district actions regarding the identification, evaluation, or
educational placement of students with disabilities who need or are believed to need special education
or related services. The school district must tell parents and guardians about this system, notify them of
any evaluation or placement actions, allow them to examine their child’s records, afford them an
impartial hearing with opportunity for parent or guardian participation and representation by counsel,
and provide them a review procedure.
How Can I Get Help From OCR?
•

•

Requesting More Information. With questions or for more information, including technical
assistance on civil rights compliance, please contact the U.S. Department of Education’s Office for
Civil Rights (OCR) customer service team at 1-800-421-3481 (TDD 1-800-877-8339) or
ocr@ed.gov or visit OCR’s website at www.ed.gov/ocr.

Filing a Complaint. Anyone who believes that a school that receives Federal financial assistance
has discriminated against someone based on race, color, national origin, sex, disability, or age,
can file a complaint of discrimination with OCR within 180 days of the alleged discrimination.
The person or organization filing the complaint need not be a victim of the alleged
discrimination, but may complain on behalf of another person or group. For more details, please
visit www.ed.gov/ocr/complaintintro.html or contact OCR’s customer service team at 1-800421-3481 (TDD 1-800-877-8339).
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Notice of Significant Guidance. The U.S. Department of Education (Department) has determined
that this letter is significant guidance under the Office of Management and Budget’s Final Bulletin
for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25, 2007). See
www.whitehouse.gov/sites/default/files/omb/memoranda/fy2007/m07-07.pdf. Significant
guidance is non-binding and does not create or impose new legal requirements. The Department is
issuing this letter to provide State and local educational agencies with information to assist them in
meeting their obligations under Federal civil rights laws, including Title VI of the Civil Rights Act
of 1964, Section 504 of the Rehabilitation Act of 1973, Title II of the Americans with Disabilities
Act of 1990, and implementing regulations that the Department enforces. 42 U.S.C. § 2000d2000d-7; 34 C.F.R. pt. 100; 29 U.S.C. § 794; 34 C.F.R. pt. 104; 42 U.S.C. §§ 12131-12134; 28
C.F.R. pt. 35. This letter also provides members of the public with information about their rights
under the laws and regulations.
If you are interested in commenting on this letter or have questions, please send them to the Office
for Civil Rights by email at OCR@ed.gov, by phone at 800-421-3481 (TDD 800-877-8339), or by
mail to the Office for Civil Rights, U.S. Department of Education, 400 Maryland Avenue SW,
Washington, DC 20202. For further information about the Department’s guidance processes,
please visit www.ed.gov/policy/gen/guid/significant-guidance.html.

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS
THE ASSISTANT SECRETARY

December 12, 2016
Dear Colleague:
I write to remind States, districts, and public schools, including charter schools, of their
obligation under Title VI of the Civil Rights Act of 1964 (Title VI) not to discriminate on the
basis of race, color, or national origin in the administration of special education or related aids
and services. 1
This guidance also addresses the interplay of Title VI obligations with the requirements of the
following Federal disability laws: Section 504 of the Rehabilitation Act of 1973 (Section 504)

1

The Department’s Office for Civil Rights (OCR) enforces Title VI, which prohibits discrimination based on race,
color, or national origin by schools and other recipients of Federal financial assistance from the Department. 42
U.S.C. § 2000d-2000d-7; 34 C.F.R. pt. 100. For ease of readability, this letter sometimes uses the phrases
“discrimination on the basis of race” and “racial discrimination” to refer to discrimination on the basis of race, color,
or national origin.
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and Title II of the Americans with Disabilities Act of 1990 (Title II) (both as amended); 2 and the
Individuals with Disabilities Education Act (IDEA). 3 This guidance focuses specifically on the
subset of students who need special education services as part of the free appropriate public
education (FAPE) to which they are entitled, as well as students inappropriately identified as
needing those services.
Special education and related services are vital to students with disabilities who need such
services, and I applaud the dedication of thousands of State, district, and school administrators
and educators in meeting students’ individual educational needs. Unfortunately though, our
enforcement experience continues to confirm: (1) over-identification of students of color as
having disabilities; (2) under-identification of students of color who do have disabilities; 4 and
(3) unlawful delays in evaluating students of color for disability and their need for special
education services. 5

2

Section 504 is a Federal law that prohibits discrimination against individuals with disabilities in programs or
activities of entities, such as public schools and charter schools, that receive Federal financial assistance. 29 U.S.C.
§ 794; 34 C.F.R. pt. 104. OCR enforces Section 504 against entities that receive Federal financial assistance from
the Department, including public school districts. Title II is a Federal law that prohibits discrimination against
individuals with disabilities in State and local government services, programs, and activities (including public
schools and public school districts), regardless of whether they receive Federal financial assistance. In the education
context, OCR shares in the enforcement of Title II with the U.S. Department of Justice (DOJ). Section 504 and Title
II use the same definition of disability. 29 U.S.C. § 705(9) (B), (20) (B) (definition of disability under Section 504 is
the same as under the ADA). 42 U.S.C. § 12102. As a general rule, because Title II provides no less protection than
Section 504, violations of Section 504 also constitute violations of Title II. 28 C.F.R. § 35.103. Accordingly, this
guidance will not directly address Title II requirements. To the extent that Title II provides additional or greater
protection, covered entities must also comply with Title II’s substantive requirements. 42 U.S.C. § 12201(a).
3

The IDEA is a Federal law that provides financial assistance to States, and through them to local school districts, to
assist them in providing special education and related services to eligible children with disabilities. 20 U.S.C.
§§ 1400 et seq.; 34 C.F.R. pt. 300. The Department‘s Office of Special Education Programs, a component of the
Department’s Office of Special Education and Rehabilitative Services, administers the IDEA. OCR does not enforce
the IDEA. All students with disabilities who are eligible for special education and related services under the IDEA,
however, are also protected by Section 504 and Title II. Consequently, OCR enforces the Section 504 and Title II
rights of students with disabilities who are also covered by the IDEA. OCR would investigate allegations of
disability discrimination under Section 504 and Title II concerning these IDEA-eligible students.
4

Cf. Assistance to States for the Education of Children with Disabilities; Preschool Grants for Children with
Disabilities, Notice of Proposed Rulemaking, 81 Fed. Reg. 10,968, 10,977 (Mar. 2, 2016) (“While decades of
research, Congress, and [the Government Accountability Office] have found that the overrepresentation of children
of color among children with disabilities is a significant problem, some experts and respondents to the June 2014
Request For Information have noted that under-identification in special education is a problem for children of color
in a number of communities.”).
5

Over-identification means the inappropriate identification of a student who does not actually have a disability and
who does not need services as a student with a disability. Under-identification refers to the failure to appropriately
identify a student who has a disability and who does need services as a student with a disability. Over-identification
does not mean the same thing as overrepresentation; overrepresentation occurs when a high percentage of students
of a certain race have been identified as students with disabilities, as compared to the overall enrollment of students
of that race in the district. Likewise, under-identification does not mean the same thing as underrepresentation;
underrepresentation occurs when a low percentage of students of a certain race have been identified as students with
disabilities, as compared to the overall enrollment of students of that race in the district.
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Over-identification, under-identification, and belated evaluation of students of color to determine
whether they have disabilities and need special education services can violate Title VI and
Section 504, and in so doing harm students’ civil rights to equal educational opportunity.
I share this guidance to assist States, 6 districts, and schools (including magnet and charter
schools), 7 in recognizing, redressing, and preventing racial discrimination in special education in
violation of the Federal civil rights laws enforced by the Office for Civil Rights (OCR) at the
U.S. Department of Education. 8 The guidance explains the Title VI requirement that students of
all races, colors, and national origins have equitable access to general education interventions
and to a timely referral for an evaluation under the IDEA or Section 504 if a district has reason to
believe that a student has a disability for which special education or related services are needed. 9
In addition, it explains that Title VI requires students of all races and national origins to be
treated equitably in the evaluation process, in the quality of special education services and
supports they receive, and in the degree of restrictiveness of their educational environment.
OCR recognizes, and seeks to support, the efforts of teachers, school staff, and administrators to
provide students with equitable access to high-quality general and special education instruction,
and to address racial discrimination in special education. Thank you for your efforts to ensure
equal educational opportunities.
Sincerely,
/s/
Catherine E. Lhamon
Assistant Secretary for Civil Rights

6

States, as recipients of Federal financial assistance, are obligated to ensure that districts to which they provide any
assistance are not engaging in discrimination on the basis of race, color, national origin, sex, or disability including
in the administration of their special education programs. 34 C.F.R. §§ 100.3(b) (1); 100.3(b) (2), 100.4(b), 104.4,
106. See also 34 C.F.R. §§ 76.500, 76.770 for related State and subgrantee requirements.

7

Charter schools are subject to the same Federal civil rights obligations as all other public schools. For additional
information about the applicability of Federal civil rights laws to charter schools, see OCR, Dear Colleague Letter:
Charter Schools (May 8, 2014), www.ed.gov/ocr/letters/colleague-201405-charter.pdf.
8

This guidance describes the obligations of States, districts and schools. Readers should be aware, however, that the
obligations described in this guidance also apply to recipients of Federal financial assistance that are responsible for
the education of students in juvenile justice facilities. See OCR and DOJ, Dear Colleague Letter: Civil Rights of
Students in Juvenile Justice Residential Facilities (Dec. 8, 2014), www.ed.gov/policy/gen/guid/correctionaleducation/cr-letter.pdf.
9

Evaluation in this guidance refers to the Section 504 requirement to conduct an initial preplacement evaluation of
any person who, because of disability, needs or is believed to need special education or related services (34 C.F.R.
§ 104.35) and the IDEA requirement to conduct a full and individual initial evaluation before the initial provision of
special education and related services to a child with a disability under Part B of the IDEA (34 C.F.R. § 300.301).
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Introduction
Students with disabilities have a civil right to receive necessary individualized special education
and/or related aids and services, and such services are invaluable to their educational
development. 10 Failure to timely identify, evaluate, and provide a student with a disability with
needed special education services 11 or related aids and services adversely affects the student by
depriving the student of needed services. Racial discrimination that leads to such a failure not
only unlawfully limits a student’s current access to necessary services, but can have serious longterm educational consequences. For example, a student with a reading disability who is not
evaluated until fourth grade despite struggling with reading in prior years may have fallen
behind—not only in reading but in other subjects as well—as a result of the evaluation delay. 12
For students who do not have disabilities and are mistakenly identified as having disabilities and
who receive special education services as a result, special education services are inappropriate
and may have negative consequences for the educational development of such students, by
limiting the student’s access to proper instruction. 13 Racial discrimination that leads to
inappropriate identification in special education, and the provision of unnecessary special
education services and inappropriate placement in more restrictive special education settings, not
only unlawfully limits the educational opportunities of individual students who are subject to
inappropriate identification or inappropriate placement, but also deprives all students in that
school, who are thereby consigned to learn in a discriminatory and more racially segregated
environment.

10

34 C.F.R. §§ 104.33, 104.35. Under Section 504 of the Rehabilitation Act of 1973 (Section 504), free appropriate
public education includes the provision of regular or special education and related aids and services. This guidance,
due to the focus on special education, typically refers to special education and related aids and services.

11

This guidance uses special education services to refer to special education and related services under the
Individuals with Disabilities Education Act (IDEA), or special education or related aids and services under Section
504, as appropriate. Evaluation in this guidance refers to the Section 504 requirement to conduct a preplacement
evaluation (34 C.F.R. § 104.35) and the IDEA requirement to conduct an initial evaluation (34 C.F.R. §300.301).
Under the IDEA, a district must conduct a full and individual evaluation to determine if a child has a disability as
defined in the IDEA and needs special education and related services because of that disability before the initial
provision of special education and related services. 34 C.F.R. §§ 300.300-300.311. Under Section 504, a district
must evaluate a student who, because of disability, needs or is believed to need special education or related services
before taking any action with respect to the initial placement of the student in regular or special education or any
significant change in placement. 34 C.F.R. § 104.35(a).

12

Achieving High Educational Standards for All: Conference Summary, National Research Council, 43-44 (2002)
(“[M]any children are not identified as having a reading disability until 3rd or 4th grade. By then, they typically are
lagging badly in their reading skills, which, in turn, increasingly causes them difficulties in other subjects.”)
13

Identification of a student as a student with a disability does not, however, necessarily result in the removal of the
student from the regular education environment. Districts must educate each student with a disability with students
without disabilities to the maximum extent appropriate to the needs of the student with a disability, and must place
the student with a disability in the regular educational environment unless it is demonstrated that the education of
the student in the regular environment with the use of supplementary aids and services cannot be achieved
satisfactorily. 34 C.F.R. § 104.34(a). See also 34 C.F.R. § 300.114 (a) (2).
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I.

Legal Framework 14
A. Section 504 Obligations

Section 504 requires that districts provide a free appropriate public education (FAPE) to students
with disabilities. 15 Under Section 504, FAPE is the provision of regular or special education and
related aids and services that are designed to meet the individual educational needs of students
with disabilities as adequately as the needs of students without disabilities are met and that
satisfy certain procedural requirements related to educational setting, evaluation and placement,
and procedural safeguards. 16
Implementation of an individualized education program (IEP) developed and implemented in
accordance with the Individuals with Disabilities Education Act (IDEA) is one means of meeting
the Section 504 FAPE standard.17 Therefore, references to a district’s Section 504 FAPE
obligations are also intended to include obligations when IDEA-eligible students with disabilities
receive special education and related services in accordance with their IEPs. This guidance
focuses specifically on the subset of students who need special education services as part of
FAPE to which they are entitled, as well as students inappropriately identified as needing those
services.

14

Much of the analytical framework laid out in this guidance also applies to discrimination based on sex under Title
IX of the Education Amendments of 1972 (Title IX) with respect to the over-identification or under-identification of
students with disabilities based on sex. The Office for Civil Rights (OCR) in the U.S. Department of Education
(Department) enforces Title IX, which prohibits discrimination on the basis of sex in Federally-assisted education
programs and activities. 20 U.S.C. §§ 1681 et seq.
15

34 C.F.R. § 104.33. Under Section 504, districts are required to conduct a preplacement evaluation of any student
who has, or is believed to have, a disability, and who needs or is believed to need special education or related
services because of a disability. 34 C.F.R. § 104.35(a). Consistent with the Section 504 obligation to provide a free
appropriate public education to public elementary or secondary school students with disabilities, OCR interprets
§ 104.35 to require that any necessary evaluation must be conducted in a timely manner.

16
17

34 C.F.R. § 104.33(b).

34 C.F.R. § 104.33(b)(2). Part B of the IDEA provides Federal funds to State educational agencies, and through
them to eligible local educational agencies, to assist in providing special education and related services to eligible
students with disabilities. 20 U.S.C. §§ 1401, 1411-1419; 34 C.F.R. pt. 300. The Department’s Office of Special
Education Programs, a component of the Department’s Office of Special Education and Rehabilitative Services,
administers the IDEA. OCR does not enforce the IDEA.
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B. Title VI Obligations
Title VI protects students from discrimination based on race, color, or national origin 18 in
connection with all academic, educational, extracurricular, athletic, and other activities of a
school, including a school’s effort to meet its obligations to students with disabilities under
Section 504 19 or the IDEA. 20
School conduct can result in unlawful discrimination based on race in two ways: first, if a
student is subjected to different treatment based on the student’s race, and second, if a policy is
race-neutral on its face and is administered in an evenhanded manner but has an unjustified
adverse disparate impact, i.e., a disproportionate and unjustified effect on students of a particular
race. 21

18

For ease of readability, this letter sometimes uses the phrases “discrimination on the basis of race” and “racial
discrimination” to refer to discrimination on the basis of race, color, or national origin. Because Title VI prohibits
discrimination on the basis of national origin, the legal principles described in this guidance also apply to
discrimination against English learner (EL) students—students identified as having limited English proficiency in
speaking, listening, reading, or writing English through procedures established by districts. Lau v. Nichols, 414 U.S.
563 (1974); 20 U.S.C. § 8101(20) (classifying students born outside the U.S. or who are non-native English speakers
and have “difficulties in speaking, reading, writing, or understanding the English language” as English learners
under the Elementary and Secondary Education Act, as amended). The IDEA also adopts this definition. 20 U.S.C.
§ 1401(18) (as amended by Section 9215(ss) (1) (C) of the Every Student Succeeds Act). Title VI also requires
schools to take affirmative steps to ensure that EL students can participate meaningfully and equally in educational
programs. The Equal Educational Opportunities Act (EEOA), 20 U.S.C. § 1703(f), enforced by the U.S. Department
of Justice (DOJ), imposes similar requirements. For more information about districts’ and schools’ obligations
related to EL students, see OCR and DOJ, Dear Colleague Letter: English Learner Students and Limited English
Proficient Parents (Jan. 7, 2015), www.ed.gov/ocr/letters/colleague-el-201501.pdf.
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Under Section 504, a person with a disability is an individual who has a physical or mental impairment that
substantially limits one or more major life activities, has a record of such impairment, or is regarded as having such
an impairment. 29 U.S.C. § 705(9) (B), (20) (B) (as amended by the Americans with Disabilities Act Amendments
Act of 2008); 34 C.F.R. § 104.3(j).
20

Under the IDEA, a child must be evaluated in accordance with 34 C.F.R. §§ 300.304 through 300.311, as having a
disability and needing special education and related services because of that disability. The IDEA includes thirteen
disability categories: autism, deaf‐blindness, deafness, emotional disturbance, hearing impairment, intellectual
disability, multiple disabilities, orthopedic impairment, other health impairment, specific learning disability, speech
or language impairment, traumatic brain injury, and visual impairment including blindness. 20 U.S.C. § 1401(3) and
34 C.F.R. § 300.8. Although a child’s need for special education is a critical part of the IDEA’s definition of child
with a disability and thus of a child’s entitlement to FAPE under the IDEA, a child who has an impairment listed in
the IDEA can be considered a child with a disability if the child needs a related service that consists of specially
designed instruction that is considered special education rather than a related service under State standards. 34
C.F.R. § 300.8(a) (2) (ii). All students with disabilities who are eligible for special education and related services
under the IDEA are also protected by Section 504 and Title II. Consequently, OCR enforces the Section 504 and
Title II rights of students with disabilities who are also covered by the IDEA.
21

34 C.F.R. § 100.3(a) and (b).
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i. Different Treatment
Title VI prohibits schools from intentionally treating students differently based on race, color, or
national origin. 22 Absent direct evidence of racially discriminatory intent (e.g., remarks,
testimony, or admissions by school officials revealing racially discriminatory motives), OCR
will examine circumstantial evidence that allows OCR to infer, or rebut, discriminatory intent
from the facts of the investigation as a whole or from the totality of the circumstances. 23 Under
Title VI, OCR will find that a school engaged in unlawful intentional discrimination 24 if, based
upon the facts of the specific case: (1) the school treats any student(s) differently from similarly
situated student(s) 25 of another race, and (2) the school cannot articulate a legitimate,
nondiscriminatory reason for the different treatment, or (3) the nondiscriminatory reason
articulated by the school is a pretext for discrimination rather than the actual reason for the
different treatment. 26
A school must treat a student with a disability differently than students without disabilities if,
after an individualized analysis of that student’s needs, that different treatment is determined to
be necessary to provide FAPE to that student or provide aids, benefits, or services that are as
effective as those provided to others.27

22

34 C.F.R. § 100.3(a).

23

See Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 266 (1977) (discussing the “sensitive
inquiry into such circumstantial and direct evidence of intent as may be available” in Title VI case based on race).
24

See generally Elston v. Talladega County Bd. of Educ., 997 F.2d 1394 (11th Cir. 1993). See also McDonnell
Douglas Corp. v. Green, 411 U.S. 792 (1973) (an employment discrimination case setting forth a three-part test that
also applies, where appropriate, in the context of discrimination in education under Title VI and Title IV of the Civil
Rights Act of 1964 in court and administrative litigation to determine whether an institution has engaged in
prohibited discrimination).
25

Students are similarly situated when they are comparable (even if not identical) in all material aspects. See
Simpson v. Franciscan All., Inc., 827 F.3d 656, 661 (7th Cir. 2016) (“Although comparators do not have to be
identical in every conceivable way, they cannot be ‘similarly situated’ unless they are directly comparable in all
material aspects.”); Coleman v. Donahoe, 667 F.3d 835, 846 (7th Cir. 2012) (“The similarly-situated analysis calls
for a ‘flexible, common-sense’ examination of all relevant factors.”). OCR considers whether students are similarly
situated on a case-by-case basis, but some relevant aspects in this context may include age, grade level, degree of
mental or physical impairment, and degree of academic or behavior challenges. Students are not necessarily
similarly situated, however, simply because they have been identified as having the same disability, or in the same
IDEA disability category.
26

OCR will determine whether the reason offered by the school is a pretext for discrimination on a case-by-case
basis. As part of this analysis, OCR may consider facts including, but not limited to, evidence of the following:
reliance on racial or cultural stereotypes; credibility of the school or staff members; failure to follow established
procedures, including unexplained change in criteria midstream; use of vague or subjective criteria or procedures;
previous adverse treatment of the student; other instances in which non-class members were favored; and
appropriate statistical comparisons.
27

34 C.F.R. §§ 104.4(b)(1)(iv), 104.33. If a school uses an IEP developed and implemented in accordance with the
IDEA to satisfy its Section 504 FAPE obligations, the IEP team would make the individualized analysis of that
student’s needs. 34 C.F.R. § 104.33(b) (2).
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A school’s compliance with its Section 504 FAPE obligations, however, does not necessarily
demonstrate compliance with its Title VI obligation not to treat students differently based on
race. A school that provides appropriate special education services to each individual student
with a disability who needs such services could, for example, discriminate on the basis of race
outside of the provision of FAPE. By way of illustration, if a school provided FAPE for one
student, and provided FAPE as well as special access to an after-school book club to a similarly
situated student of a different race, when both students wished to participate in the book club,
OCR would find that the school discriminated on the basis of race if the school could not
articulate a legitimate, nondiscriminatory reason for treating the students differently that was not
a pretext for discrimination.
ii. Disparate Impact
A school also violates Title VI by evenhandedly implementing a facially race-neutral criterion,
policy, practice, or procedure that was not adopted for a discriminatory purpose, but that
nonetheless has an unjustified effect of discriminating against students on the basis of race. 28
OCR uses a three-step analysis to determine whether a facially neutral criterion, policy, practice,
or procedure has an unlawful disparate impact on the basis of race.
Under Title VI, first OCR would assess whether the criterion, policy, practice, or procedure has
an adverse effect on students of a particular race as compared with students of other races. If
there is insufficient evidence of such an adverse effect, then OCR would not find a Title VI
disparate impact violation.
If there is such evidence of a disparate impact, next OCR will consider whether there is sufficient
evidence to show that the school’s criterion, policy, practice, or procedure is necessary to
advance a legitimate, nondiscriminatory educational goal. 29 If the criterion, policy, practice, or
procedure is not necessary to advance a legitimate, nondiscriminatory educational goal, then
OCR would find a Title VI violation.
If OCR finds that the criterion, policy, practice, or procedure is necessary to advance a
legitimate, nondiscriminatory educational goal, OCR will consider whether there is a comparably
effective alternative criterion, policy, practice, or procedure that would achieve the school’s goal
with less adverse impact. 30 If there is a comparably effective criterion, policy, practice, or
procedure with less disparate impact, Title VI prohibits the district from implementing the
criterion, policy, practice, or procedure with more adverse impact.

28

34 C.F.R. § 100.3(a).

29

See Elston, 997 F.2d at 1411-12 (explaining that courts have required schools to demonstrate an “educational
necessity” for the challenged program, practice, or procedure).

30

See Elston, 997 F.2d at 1413.
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Under the three-part test above, complying with Section 504 and the IDEA are legitimate,
nondiscriminatory educational goals. In many instances, however, districts have some discretion
in the policies that they use to meet those obligations. If districts or schools select criteria,
policies, practices, or procedures that result in an adverse impact on students of a particular race
in order to meet their obligations under Section 504 or the IDEA, OCR will determine whether a
comparably effective alternative policy or practice would meet the district’s Section 504 or
IDEA obligations with less of a burden or adverse impact on the disproportionately affected
racial group.
iii. OCR Investigations
OCR will consider information from a variety of sources when investigating whether a district or
school discriminated against students or a student on the basis of race. For example, OCR may
review district policies and procedures and student files, and may interview district and school
staff, parents, and others with relevant information. OCR may also review district or school data
on interventions, referrals for evaluation, evaluations, special education placements, and changes
in placement, including changes in placement that stem from disciplinary removals. 31 Data that
show racial disparities in the impact of certain policies and practices might be an indicator of
potential violations, but the presence of racial disparities alone would not be sufficient to
establish a violation. For example, if data showed a high percentage of students of a certain race
receiving special education services, as compared to the overall enrollment of students of that
race in regular education, but OCR’s investigation found that all students had been appropriately
identified as students with disabilities, and that no racial discrimination had occurred, OCR
would not find a violation of Title VI. In addition, OCR may find a violation of Title VI if the
evidence shows different treatment of a student or students based on race.

31

OCR may consider data States are required by the IDEA and its implementing regulations to report to the
Department. The unofficial copy of the applicable regulations – the Equity in IDEA final rule – is available at
www.ed.gov/policy/speced/reg/idea/part-b/idea-part-b-significant-disproportionality-final-regs-unofficial-copy.pdf.
(Note, the official version of this document is the one published in the Federal Register. This document has been
sent to the Office of the Federal Register but has not yet been scheduled for publication.) This rule establishes a
standard methodology that States must use to determine whether significant disproportionality, based on race and
ethnicity, in the identification, placement, or discipline of students with disabilities under the IDEA is occurring in
the State and the LEAs of the State. If an LEA is found to have significant disproportionality, the State must ensure
that the remedies established by section 618(d)(2) of the IDEA and 34 C.F.R. § 300.646(c) and (d) are implemented.
A finding of significant disproportionality under the IDEA is based on numerical disparities that show
overrepresentation of students of a certain race or ethnicity, compared to all other students. OCR may find a
violation under Title VI or Section 504 regardless of whether a district is found to have significant disproportionality
under the IDEA.
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II.

Preventing Racial Discrimination in Special Education
A. Referral for Evaluation

Districts and schools must not discriminate on the basis of race in referring students for
evaluation.32 Racial discrimination in referrals can result in under-identification for special
education of students who need services and over-identification for special education of students
who do not actually need services.
i. Non-Discriminatory Referrals
In its investigations, OCR has found that the initial referral of a student for evaluation is one of a
series of decision points that might generate Title VI concerns, especially to the extent that it
entails the subjective exercise of unguided discretion in which racial biases or stereotypes
(consciously or unconsciously held views about a certain group) may be manifested. Districts
must ensure that district staff do not discriminate against students by relying, explicitly or
implicitly, on stereotypes or biased perceptions in their decisions about students. For example,
researchers report racial stereotypes can influence adult expectations about student abilities and
behavior, 33 potentially undermining achievement and inappropriately influencing referral
decisions.
OCR’s investigations have revealed instances in which similarly situated students of different
races are treated differently in the referral process. For example, district staff may refer only
Latino and black students for evaluation, while not referring white students in the same class
with similar behavior and academic records. Alternatively, district staff may fail to refer Latino
or black students who are experiencing behavioral and academic difficulties that might be related
to disability while referring white students with similar behavior and academic records in the
same class.
Districts and schools must ensure that any criteria for referring students for evaluations are based
on whether the districts or schools suspect or have reason to suspect that a student has a
disability and needs special education or related services because of that disability. 34 Districts
and schools are free to select any lawful steps that are effective to prevent and redress the
32

34 C.F.R. § 100.3(a), (b)(v).
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E.g., Jason A. Okonofua et al., Two Strikes: Race and the Disciplining of Young Students, 26 Psychological
Science 617 (2015); Walter S. Gilliam et al., Do Early Educators’ Implicit Biases Regarding Sex and Race Relate to
Behavior Expectations and Recommendations of Preschool Expulsions and Suspensions?, Yale Child Study Center
(Sept. 2016). For additional information about implicit bias, generally, see also Richard A. Banks et al.,
Discrimination and Implicit Bias in a Racially Unequal Society, 94 Cal. L. R. 1169 (2006); Jerry Kang, Implicit Bias
Primer for Courts, National Center for State Courts (2009).
The cited publications throughout this guidance are provided for informational purposes only. Their citation is not
intended to suggest endorsement by the Department or the Federal government of the authors’ conclusions.

34

34 C.F.R. § 104.35(a).
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unlawful influence of racial stereotypes on the referral process in violation of Title VI. 35 In
OCR’s enforcement experience, OCR has observed districts effectively using practices such as:
developing written procedures that advise teachers and staff of when to refer students for
evaluation; providing training to teachers and other staff on how to implement these procedures;
and assigning school administrators responsibility for reviewing and evaluating teacher referrals
to monitor for the presence of bias and address potential bias. Districts may also choose, for
example, to proactively review their data on referrals for evaluation to examine for unusual racial
disparities and, if such disparities are found, investigate whether the disparities resulted from
racial discrimination. In addition, OCR has seen districts effectively providing cultural
awareness training to school personnel on how to identify and counter racial stereotypes, work
with a diverse student population, and identify circumstances under which bias may
inadvertently affect the referral process so that countervailing procedures can be implemented.
Federal civil rights laws do not dictate particular methods districts and schools must use to
ensure nondiscrimination on the basis of race in referring a student for an evaluation, conducting
an evaluation, and providing Section 504 FAPE. Instead, these civil rights laws require that
districts and schools satisfy the obligation not to discriminate.
Example 1: A staff member trained in data analysis identifies significant racial disparities
in a school’s data on referral for evaluation. The staff member recognizes that these
disparities might either reflect genuine differences between students, or might be the
product of racial discrimination. To determine whether similarly situated students had
equitable access to general education interventions—that is, interventions to help
individual students within the general education context—and were treated equitably in
the referral process, the staff member reviews the special education records of all
students. The staff member notices that in a class with 11 black students and 14 white
students, the teacher referred five black students for evaluation, based on “aggressive
behavior” and “violent themes in writing.” The teacher did not refer any white students,
although four white students in the class received general education interventions
following numerous behavioral infractions and poor academic progress. The parents of
one of the five black students filed a complaint with OCR, alleging that the school
discriminated against those black students on the basis of race. 36
OCR would find sufficient evidence of a violation of Title VI if evidence supports the
conclusion that any teacher relied on racial stereotypes in determining whether to refer
students for general interventions and evaluation. To increase the likelihood of
compliance with Title VI, the school could choose to provide training to all teachers to
increase awareness of racial bias in special education referrals and to provide instruction
35

34 C.F.R. § 100.3(a).
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This guidance uses the term parent to include both parents and other guardians.
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about how to teach students from different cultural and racial backgrounds without
introducing bias. The district could also choose to provide targeted training about special
education referral criteria for the teacher who may have made inappropriate evaluation
referrals based on race, and provide the teacher with an experienced mentor.
ii. Providing Equitable Access to General Education Interventions
One common method that is used in an effort to improve student achievement and school climate
and/or reduce inappropriate special education referrals is the implementation of evidence-based 37
intervention strategies to provide help and support, within the general education setting, to
students who need such support. An intervention framework must not, however, serve as a
substitute, or a precondition, for an evaluation for students believed to need such an evaluation.
If a district has reason to believe a student has a disability and needs special education or related
services because of that disability, Section 504 requires the district to timely evaluate the student,
regardless of whether the student has received any general education intervention services. 38
Districts can provide interventions to students who are performing poorly in general education
classrooms for reasons unrelated to disability, such as diminished opportunity to learn because of
lack of exposure to early learning opportunities. Special education and related services are not
appropriate for such students who do not have disabilities: the purpose of special education and
related aids and services is to serve students with disabilities who need such education, aids, and
services because of their disability. Schools could provide training to assist educators in
distinguishing between disability and non-disability related factors that could provide an
explanation for a student’s academic and/or behavioral challenges.
Example 2: A middle school is monitoring its referral data and finds that 30 percent of its
American Indian students are referred for evaluation, while only 10 percent of students of
all other races are referred for evaluation. The district reviews the special education files
of all referred students and determines that many American Indian students were referred
for evaluation because they performed below grade level in reading. Two teachers who
had referred a large number of American Indian students for evaluation indicated that
they believed that these students were performing below grade level because they had
attended a different neighborhood elementary school than other students and there were
significant differences in curriculum between the schools. The teachers indicated that
they had referred some students not because they believed the students have a disability,
but because they were concerned that the students would not receive appropriate
educational interventions in general education. A parent of one of the American Indian
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For one example of “evidence-based,” see the Elementary and Secondary Education Act of 1965, as amended, 20
U.S.C. § 8101(21)(A).
38

34 C.F.R. § 104.35(a).
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students filed a complaint with OCR, alleging that the middle school discriminated
against the American Indian students.
OCR would find sufficient evidence of a violation of Title VI if the district’s practice of
referring students not suspected of having a disability and needing special education or
related services is based on race. To avoid inappropriate referrals, the district could
choose to instruct all administrators and teachers that students must be referred for
evaluation when a disability is suspected. The district could also implement and provide
training to increase awareness of a tiered intervention program that provides
individualized interventions to students regardless of whether they are students with
disabilities, but does not delay evaluation when disability is suspected. In addition, the
district could choose to undertake a more careful evaluation of whether its elementary
schools are providing comparable preparation for middle school academic success.
Example 3: A district determines by using a home language survey and evaluating
potential English learner (EL) students for English language proficiency that Asian
students in the district are more likely to enter kindergarten without the basic English
reading skills that most of their peers have developed, not because of a disability, but
because their home languages are not English. The district recognizes that these students
are at increased risk of being inappropriately identified as students with disabilities due to
limited English proficiency. In order to avoid improperly identifying students with
disabilities on the basis of national origin, and as required by Title VI, the district takes
affirmative steps to timely identify all students who are not proficient in English and
provide them with appropriate language services. Also, as part of more robust
professional development on the definitions of disability and requirements of Section 504
and the IDEA, the district trains staff that EL students may also be students with
disabilities and must be referred for evaluation in an appropriate language if the school
has reason to believe a student has a disability and needs special education or related
services. The district also uses evidence-based tiered curricular supports, including small
group and individual instruction, to improve students’ literacy skills and to ensure that
early deficits do not place students of any race at increased risk of being mis-identified
later as having a disability. The policies result in improvement in student literacy and
decrease the likelihood of inappropriate referrals for evaluation.
OCR would find insufficient evidence of a violation of Title VI or Section 504 based on
these facts. The district is fulfilling its obligation under Title VI to identify all students
who are not proficient in English and provide them with appropriate language services.
The district is also fulfilling its obligation under Title VI not to refer students for
evaluation because of their EL status. In addition, OCR would find that the district’s
actions are also consistent with its obligation under Section 504 to refer all students,
including EL students, suspected of having a disability and needing special education or
related services.
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Districts that use intervention strategies may choose from a variety of intervention strategies,
protocols, and frameworks. 39 Many intervention frameworks include a universal screening
process to identify all students who are at risk for poor learning outcomes and behavioral
problems. Students identified through the screening process may be referred to a student study
team 40 and receive general education interventions, such as informal classroom interventions,
after-school programs, tutoring, or mentoring. If a district offers interventions to students in the
general education setting, Title VI requires districts to provide students with an equitable
opportunity to receive such interventions regardless of race, color, or national origin. 41
Example 4: A middle school teacher timely recommends two black students for an
evaluation due to recurring spelling errors and poor learning outcomes as a result. The
teacher refers a third student, who is white, and who also makes recurring spelling errors
and has poor learning outcomes, to the student study team. The teacher indicated in a
progress report that the white student is a “good kid,” but requires extra assistance in
completing homework assignments. The student study team arranges for the white
student to receive writing interventions in the general education setting, including
tutoring by trained community members and assistance from writing teachers employed
by the district. The teacher is not able to state any particular reason for treating the black
students differently from the white student. The parent of the white student files a
complaint with OCR, alleging the middle school discriminated on the basis of race
against the student.
OCR would find sufficient evidence of a violation of Title VI because the district does not
have a legitimate, nondiscriminatory reason for timely referring students of one race for
evaluation, while providing a similarly situated student of another race general
education interventions. OCR would also find that the school violated Section 504 by
failing to refer the white student for an evaluation if it had reason to suspect that the
student may have had a disability and needed special education or related services, and
the remedy would require referral of the white student for evaluation.
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There are many effective frameworks for providing interventions and the Department does not endorse any
particular one.
40

This guidance uses the term “student study team” to refer to a team which may include general and special
education teachers who provide instructional support and strategies to address a student’s behavioral and academic
issues in general education, but which is not necessarily an IEP Team or group prescribed in the Section 504
regulations to make placement decisions (“Section 504 team”). See 34 C.F.R. §§ 300.321 and 104.35(c). A student
study team may also be referred to by other terms, including but not limited to, “intervention assistance team,”
“student assistance team,” “building team,” or “child study team.”
41

34 C.F.R. § 100.3(a), (b)(1). For additional information about States’ and districts’ obligations to avoid race-based
discrimination in access to educational resources, see OCR, Dear Colleague Letter: Resource Comparability (Oct.
1, 2014), www.ed.gov/ocr/letters/colleague-resourcecomp-201410.pdf.
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iii. Preventing Race-Based Under-Identification of Students with Disabilities
Under Section 504, districts have an obligation to timely evaluate any student the district has
reason to believe has a disability and needs special education or related services. 42 The failure to
appropriately identify a student who has a disability and who needs services as a student with a
disability—under-identification—may have serious educational consequences and violates
Section 504. Belated evaluation of students with disabilities who need services also results in
under-identification during the time period that these students have not yet been evaluated and
identified as students with disabilities who need services. 43 If a district under-identifies a student
or students with disabilities of a particular race due to racial discrimination, the district also
violates Title VI’s prohibition of discrimination based on race. 44
Research indicates that, in some districts and some disability categories, students of color may be
under-identified as students with disabilities who need services. 45 Complex factors may
contribute to under-identification of students of color, when it occurs. 46
42

34 C.F.R. § 104.35(a).
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If a district believes or has reason to believe a student has a disability and because of the disability needs special
education or related services, then Section 504 requires the district to conduct an evaluation of that student. Districts
violate this Section 504 obligation when they delay conducting an evaluation of a student when a disability, and the
resulting need for special education or related services, is suspected. 34 C.F.R. § 104.35(a). See also OCR, Dear
Colleague Letter and Resource Guide on Students with ADHD (Jul. 26, 2016), www.ed.gov/ocr/letters/colleague201607-504-adhd.pdf.
44

34 C.F.R. § 100.3(a).
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E.g., Paul Morgan et al., Minorities are Disproportionately Underrepresented in Special Education: Longitudinal
Evidence Across Five Disability Conditions, 44 Educational Researcher 278 (2015); Jacob Hibel et al., Who is
Placed in Special Education?, 83 Sociology of Education 312 (2010); Paul L. Morgan et al., Racial and Ethnic
Disparities in ADHD Diagnosis from Kindergarten to Eighth Grade, 132 Pediatrics 85, 86 (2013) (finding that
black children are only two-thirds as likely as white children to be diagnosed with attention-deficit/hyperactivity
disorder (ADHD)).
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Although this guidance discusses under-identification in the context of referral, under-identification may result not
only from an inappropriate failure to refer for evaluation a student whom the district has reason to suspect has a
disability and needs special education or related services, but also from a failure to properly identify a student as a
student with a disability in the evaluation process. A student who does not have a disability may be mistakenly
identified as a student with a disability. In addition, a student who has a specific disability may be mis-identified as a
student with a different type of disability. For example, black students may be more likely to be classified as
emotionally disturbed while white students with similar behavior may be more likely to be classified as having
ADHD. See Paul L. Morgan et al., 132 Pediatrics, supra, at 90 (finding that “racial/ethnic minority children are
much less likely than otherwise identical white children to receive an ADHD diagnosis”); Martha J. Coutinho et al.,
Gender and Sociodemographic Factors and the Disproportionate Identification of Culturally and Linguistically
Diverse Students with Emotional Disturbance, 27 Behavioral Disorders 109, 121 (2002) (finding that black students
who live in largely white communities are more likely to be identified as having emotional disturbance than those
who live in more diverse communities, supporting the hypothesis that “students who ‘stand out’ by virtue of being a
member of a small ethnic minority may be more likely to be identified as having ED, a result based on
[racial/ethnic] difference rather than on disability”). Both the failure to evaluate for disability and a need for special
education or related services, and the failure to conduct an appropriate evaluation to properly identify a student as
having a disability and needing special education or related services, constitute violations of Section 504. 34 C.F.R.
§ 104.35. Districts must establish and implement a system of procedural safeguards for parents to appeal district
actions regarding the identification, evaluation, or educational placement of students with disabilities who need or
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Students of color may be less likely to have access to health care during early childhood, leading
to decreased opportunities for early identification of disabilities such as autism by health
professionals. 47 Districts are obligated to timely evaluate any child suspected of having a
disability and needing services, 48 and early universal screening can assist districts in timely
identifying students who may have a disability and need services.
Students may also be at risk of under-identification if they attend schools with fewer resources,
because a student may be less likely to be referred for evaluation for exhibiting certain academic
or behavior challenges if the student is in an environment where students generally exhibit a
higher degree of academic and behavior challenges. 49 Because students of color more often than
their white peers attend schools with less access to educational resources, 50 students of color may
be disproportionately at risk for under-identification that occurs for this reason.
As noted above, OCR has found that the referral of a student for evaluation may entail the
subjective exercise of unguided discretion in which racial biases or stereotypes may be
manifested. Students of color may also be either over-identified or under-identified due to biases
held by staff about the reasons underlying academic or behavioral challenges. OCR will find a
violation of Title VI if district staff discriminate against students by relying, explicitly or
implicitly, on stereotypes or biased interpretations, in their decisions about students.
Example 5: A teacher at an elementary school notices that two students, a black student
and a white student, have trouble turning in homework assignments, require extra time to
complete work, and have more difficulty than other students in organizing and following
instructions. The teacher suspects that the white student may have attentiondeficit/hyperactivity disorder (ADHD), or another disability, and need services, and
refers the student for an evaluation. The teacher does not refer the black student for
are believed to need special education or related services. 34 C.F.R. § 104.36. The district also must tell parents
about this “due process” system, notify them of any evaluation or placement actions, allow them to examine their
child’s records, afford them an impartial hearing with opportunity for parent participation and representation by
counsel, and provide them a review procedure. 34 C.F.R. § 104.36.
47

Glenn Flores, MD & The Committee on Pediatric Research, Technical Report-Racial and Ethnic Disparities in
the Health and Health Care of Children, 125 Pediatrics 979, 982, 986, 987 (2010) (finding that non-white children
had less access to pediatric care providers, greater adjusted odds of not being referred to a specialist by health care
provider, lower adjusted odds of being diagnosed with ADHD, and increased adjusted odds of receiving a delayed
diagnosis of autism).
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34 C.F.R. § 104.35.
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Jacob Hibel et al., supra, at 315, 327 (the study also found that schools with high enrollment of students of color
were less likely in general to place students in special education).

50

National Academy of Sciences, supra, at 170-175, 173-175, 201. Recent data indicate that black and Latino
students represent 38% of students in schools that offer AP courses, but 29% of students enrolled in at least one AP
course, and that black, Latino, and American Indian or Alaska Native students are more likely to attend schools with
higher concentrations of inexperienced teachers. OCR, 2013-2014 Civil Rights Data Collection: A First Look, 6, 9
(updated Sept. 29, 2016), www.ed.gov/ocr/docs/2013-14-first-look.pdf. See also OCR, Dear Colleague Letter:
Resource Comparability (Oct. 1, 2014), www.ed.gov/ocr/letters/colleague-resourcecomp-201410.pdf.
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evaluation, because she believes that the black student’s excessive daydreaming and
inattentiveness in class are the causes of the other observed behaviors and all are due to
lack of motivation. The teacher believes that the black student is not committed to his
schoolwork because his family does not value education. The teacher arranges a
conference with the parents of the black student in order to discuss how the family can
provide additional support for the black student at home, and reinforce the importance of
completing homework assignments on time and following instructions. The parent of the
black student files a complaint with OCR, alleging the school discriminated against the
student on the basis of race.
OCR would find sufficient evidence that the district violated the Section 504 obligation to
evaluate because the teacher had reason to suspect that the black student had a
disability—based on the same indicators of disability that led her to refer the white
student for an evaluation—and may have needed special education and/or related
services to address her disability, but did not refer the black student for an evaluation
due to her beliefs about the student and her family. Further, OCR would also find that
treating similarly situated students of different races differently in deciding whether to
conduct an evaluation is also a violation of Title VI, unless there is a legitimate, nondiscriminatory reason for doing so. In this example, the failure to evaluate a student of a
certain race whom the district had reason to believe had a disability could result in racebased under-identification, in violation of Title VI.
In OCR’s enforcement experience, OCR has also observed in some instances that some
districts delay evaluations of EL students for special education and related services
because of their EL status. This practice is impermissible under Section 504 and the
IDEA, and may result in under-identification of EL students as students with disabilities
in violation of Title VI. 51
Example 6: In the first month of the school year, a teacher suspects that a Spanishspeaking EL student with very limited proficiency in English has a learning disability.
The teacher would ordinarily refer the student for an evaluation if the student is suspected
of having a learning disability and needing special education services due to the
disability. The teacher delays referring the EL student for an evaluation, however,
because he believes it would not be possible to appropriately evaluate the student until
the student achieves intermediate proficiency in English. The parent of the EL student
files a complaint with OCR, alleging discrimination on the basis of national origin.

51

For additional information about States’ and districts’ obligations under Title VI, Section 504, the IDEA, and the
EEOA to timely evaluate EL students for special education services and provide them with dual services, see
Section F of OCR and DOJ, Dear Colleague Letter: English Learner Students and Limited English Proficient
Parents (Jan. 7, 2015), www.ed.gov/ocr/letters/colleague-el-201501.pdf.

51

OCR would find sufficient evidence that the district violated Section 504 and Title VI by
delaying an evaluation of a student who is believed to have a disability and need special
education or related services because of the student’s EL status. If a student is suspected
of having a disability and needing special education and/or related services, the district
must evaluate the student, subject to parental consent, 52 in an appropriate language and in
a timely manner.53
B. Evaluation
Before a student receives special education services under Section 504, the district must evaluate
to determine if the student has a disability, and if so, whether the student needs special education
or related services because of the disability. 54 Generally, the evaluation and placement
determinations regarding whether a student is eligible to receive services under Section 504 must
address two questions: 1) whether the student has a disability under Section 504, and 2) if so,
whether the student, based on his or her individual educational needs, needs regular or special
education, related aids and services, or supplementary aids and services because of the disability,
and in what setting the student should receive these services. Section 504 requires districts to
establish standards and procedures to ensure the appropriate evaluation and placement of a
student with a disability. 55 Under the IDEA, 56 States and districts must have in effect policies
and procedures to locate, identify, and evaluate students who are suspected of having disabilities
as defined by the IDEA, regardless of the severity of their disability, who are in need of special
education and related services. 57
Whether pursuant to Section 504 or the IDEA, districts must ensure that they comply with the
nondiscrimination requirements of Title VI and do not treat similarly situated students of
different races differently in the type of evaluation procedures used by the district, unless the
district has a legitimate, nondiscriminatory reason for the difference in treatment. Districts also
52

34 C.F.R. § 104.35(a). If a school wants to evaluate a student for the first time (initial or preplacement evaluation)
and the parent refuses, the school cannot proceed with the evaluation. Instead, the school may, but is not required to,
seek a decision from a hearing officer to permit the evaluation. See also OCR, Protecting Students with Disabilities:
Frequently Asked Questions About Section 504 and the Education of Children with Disabilities (FAQs 41-43) (last
modified Oct. 16, 2015), www.ed.gov/ocr/504faq.html.
53

34 C.F.R. § 104.35(a).

54

34 C.F.R. § 104.35(a). See also 34 C.F.R. § 300.301(a).

55

34 C.F.R. § 104.35(b)-(c). For example, in addition to avoiding over-identification and under-identification,
districts must also avoid mis-identification—identification of a student as having a different disability than the
student actually has—which may prevent the student from receiving the appropriate disability-related services.
56

As stated earlier, OCR does not administer or enforce the IDEA. The Department’s Office of Special Education
Programs, a component of the Department’s Office of Special Education and Rehabilitative Services, administers
the IDEA. Nonetheless, all IDEA-eligible students with disabilities are also protected by Section 504, and OCR
would investigate allegations of disability discrimination concerning IDEA-eligible students. 34 C.F.R. § 104.36.
57

34 C.F.R. § 300.111.
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must avoid treating similarly situated students of different races differently in the amount and
type of documentation supporting educational placement decisions.58
Example 7: A teacher refers a Latino student and an American Indian student for
preplacement evaluations due to concerns that both students are performing below grade
level in math and reading. The evaluation team for the Latino student reviews the
student’s academic records, considers reports from the student’s teachers and parents,
administers appropriate assessments, and observes the student in two of the student’s
classes before determining that the student does not have a disability. The evaluation
team for the American Indian student, however, only arranges for an assessment to
determine the student’s IQ and based on that assessment, determines that the student has
a learning disability. The American Indian student files a complaint with OCR, alleging
discrimination on the basis of race.
OCR would find sufficient evidence of a violation of Title VI unless there is a legitimate,
nondiscriminatory reason that explains the different treatment of two similarly situated
students of different races in the evaluation process. OCR would also find a violation of
Section 504 if the team determined that the American Indian student had a learning
disability based solely upon an assessment to determine the student’s IQ. 59 Section 504
requires that a group of knowledgeable persons consider information from a variety of
sources in the evaluation process and that tests and other evaluation materials include
those tailored to assess specific areas of educational need and not merely provide a single
general IQ test.
In addition, districts must not treat similarly situated students differently based on race in
interpreting test results, evaluating student files, and considering any information relevant to
placement decisions.60 For example, a district violates Title VI if students of one race who
earned test scores in a certain range are more likely to be identified as students with disabilities
than students of another race who earned test scores in the same range, without a legitimate
reason for the different treatment.

58

34 C.F.R. § 100.3(a), (b)(v).

59

34 C.F.R. § 104.35(b) (2), (c). The IDEA also requires the use of specified procedures to determine whether a
student has a specific learning disability; reliance on a single general IQ test would not satisfy these IDEA
requirements. 34 C.F.R. §§ 300.307-300.311; 34 C.F.R. § 300.304(b)(2) (prohibiting the use of a single measure or
assessment as the sole criterion for determining whether a child has a disability and his or her educational needs).

60

34 C.F.R. §100.3(a), (b)(v).
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Example 8: A district monitors its special education enrollment data and finds that black
students are overrepresented in a particular high school’s special education program.
District staff proactively undertake an analysis to determine whether the racial disparities
are the result of racial discrimination. The district first analyzes the data on each step
leading to special education services, including referral and preplacement evaluations,
and determines that one step is contributing significantly to overrepresentation: black
students in this particular district are not more likely to be referred for evaluation than
other students, but once referred, the district’s black students are more likely to be
identified as students with disabilities. The district reviews the student file of each student
who was referred and evaluated—including academic and behavioral evaluations,
interviews with decision makers, class assignments, and test instruments—in order to
ensure that students of all races are being treated equitably in the evaluation process.
Following a thorough review, the district finds that all identification decisions were
appropriate, and that black students were not more likely to be identified as having a
disability than similarly situated students of other races.
OCR would not find sufficient evidence that the district has violated Title VI, based on
these facts. The evaluations were appropriate and similarly situated students of different
races were treated equitably.
Districts must ensure that disability assessments will provide results that are valid for all students
to whom the assessment is administered, regardless of race or national origin. 61 An assessment is
valid if it measures what it intends to measure and minimizes the influence of any skills or
concepts that are not being tested. 62
A district must not use an evaluation or testing procedure that has a disproportionate adverse
impact on a racial or ethnic group if there is a comparably effective evaluation or testing
procedure that accomplishes the district’s important educational goal with less adverse impact
(e.g., less over-identification or under-identification). 63

61

34 C.F.R. §100.3(a). See also OCR, The Use of Tests as Part of High-Stakes Decision-Making for Students: A
Resource Guide for Educators and Policy-Makers, 21, 29-30 (Dec. 2000) (archived),
www.ed.gov/offices/OCR/archives/pdf/TestingResource.pdf; Larry P. v. Riles, 793 F.2d 969 (9th Cir. 1984)
(upholding district court finding that use of certain unvalidated IQ tests for placement of students into classes for
students with intellectual disabilities had a discriminatory effect on black students and violated Title VI).
62

See also OCR, The Use of Tests as Part of High-Stakes Decision-Making for Students: A Resource Guide for
Educators and Policy-Makers, 22 (Dec. 2000) (archived),
www.ed.gov/offices/OCR/archives/pdf/TestingResource.pdf.

63

See Legal Framework section on pages 9-10.
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C. Special Education Services
Under Title VI, districts must ensure that students of all races are treated equitably in the special
education process and receive equitable access to comparable special education programs and
services. To ensure that students receive appropriate educational services and placements,
districts and schools must follow the placement procedures established by Section 504 and the
IDEA for students with disabilities. 64
Districts must ensure that students are treated equitably in the provision of special education and
related aids and services under Section 504 or in the implementation of IEPs, where applicable.
For example, OCR may find a violation if students of one race receive speech and language
services to meet their educational needs, and students of another race with similar educational
needs do not. In addition, OCR may find a violation if students of one race receive instruction
from a teacher who is credentialed in special education, while students of another race receive
instruction from a teacher who lacks those credentials.
Section 504 and the IDEA require students with disabilities to be educated with students without
disabilities to the maximum extent appropriate to the needs of the student with the disability. 65
Districts must give students equal access, without regard to race, to the most integrated setting
appropriate for the student. 66
OCR generally does not investigate Section 504 complaints challenging individual placement
decisions except in extraordinary circumstances, so long as the district complies with Section
504’s procedural requirements. 67 OCR generally does, however, investigate Section 504 cases
that may involve exclusion of a child from the education system or a pattern or practice of
discriminatory placements or education.68 Under Title VI, OCR investigates complaints that the
district has placed a student (or students) in a discriminatory manner based on race.

64

34 C.F.R. § 104.35; 20 U.S.C. §§ 1412, 1414; 34 C.F.R. § 300.324. For further information about Section 504 and
districts’ obligations to comply with this law, please see OCR, Protecting Students with Disabilities: Frequently
Asked Questions About Section 504 and the Education of Children with Disabilities (last modified Oct. 16, 2015),
www.ed.gov/ocr/504faq.html. For further information about the IDEA, please see idea.ed.gov.
65

34 C.F.R. § 104.34(a).

66

34 C.F.R. §§ 100.3(b)(ii), (iii), 104.4(b) (2).

67

34 C.F.R. pt. 104, App. A, subpt. D, para. 5. One way of meeting Section 504’s procedural safeguards
requirements is complying with the IDEA’s procedural safeguard requirements. 34 C.F.R. § 104.36.

68

34 C.F.R. pt. 104, App. A, subpt. D, para. 5.
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Example 9: In the first four months of the academic year, five Latino students and four
Asian students have been identified as students with disabilities. Each student was
referred for evaluation because district staff suspected a disability, based on disruptive
classroom behavior. Each of these students has committed two minor behavioral
infractions and one moderate behavioral infraction under the school’s discipline code.
Evaluation of the students produced comparable results. A Section 504 (or IEP) team
meeting is convened for each student, and the Asian students are placed in a selfcontained special education setting for 80 percent of the school day. The Latino students
remain in the general education setting and attend classes with students without
disabilities, but receive additional counseling services from the school psychologist. The
parent of one of the Asian students files a complaint with OCR, alleging the school
discriminated against that student on the basis of race.
OCR would find sufficient evidence of a violation of Title VI unless there is a legitimate,
nondiscriminatory and non-pretextual reason for the district’s decision to place students
of one particular race in a more restrictive educational environment while permitting
similarly situated students of another race to remain in the general education setting and
receive additional services. OCR would also find sufficient evidence of a violation of
Section 504 if placement decisions were made categorically, rather than based on
individualized consideration of each student’s needs by a group of knowledgeable
persons. To ensure compliance with Section 504 and Title VI, OCR would consider
whether the school had undertaken the appropriate individualized analysis of each
student, regardless of race or disability, to make certain that his or her individual
educational needs were met. A district is required to place a student with a disability in
the regular education environment operated by the district unless the recipient can
demonstrate that the education of the student in the regular education environment with
the use of supplementary aids and services cannot be achieved satisfactorily. 69
Example 10: A district operates an alternative school for students with emotional
disturbance, an educational setting that is more restrictive than the district’s other schools
because it limits students’ opportunities to interact with students without disabilities. One
high school in the district has a policy of automatically initiating a transfer to the
alternative school for any student with emotional disturbance who has received three
office referrals for behavioral infractions. The principal uniformly enforces the policy,
which results in half of the school’s black students with emotional disturbance
transferring to the alternative school, and no transfers of students of any other race with
emotional disturbance. A parent of one of the black students transferred to the alternative
school files a complaint with OCR, alleging the district discriminated against that student
on the basis of race.
69

34 C.F.R. §104.34(a).
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OCR would find sufficient evidence of a violation of Section 504 because the high
school’s blanket policy does not allow for individualized consideration of the needs of
students with disabilities. Section 504 requires that students with disabilities receive
services based on an individual evaluation in order to ensure their educational needs are
met as adequately as the needs of their nondisabled peers. Section 504 also requires that
placement decisions be made by a group of persons knowledgeable about the child, the
meaning of the evaluation data, and the placement options. In addition, this policy had a
disproportionate adverse effect on black students, thus raising Title VI concerns. OCR
would also find sufficient evidence of a violation of Title VI unless the policy was
necessary to meet an important educational goal, and no comparably effective alternative
policy would have less of an adverse impact on black students. Based on these facts,
OCR would also consider whether the school’s discipline policies and practices
discriminate based on race. 70
III.

Conclusion

OCR is committed to working with States, districts, and schools to ensure that students of all
races have equal access to learning opportunities, including general education interventions and,
as appropriate, special education or related aids and services. OCR seeks to assist districts and
schools in ensuring that all students, regardless of race, color, or national origin, are timely
referred for evaluation when a disability is suspected and that all students with disabilities who
need special education services receive high-quality special education services in the most
integrated setting appropriate for that student. We applaud the efforts of administrators and
teachers who work to ensure that all students have equal access to appropriate learning
opportunities. If you need technical assistance, please contact the OCR office serving your State
or territory by visiting www.ed.gov/ocr/ or by calling 1-800-421-3481 (TDD 800-877-8339).

70

For additional information about States’ and districts’ obligation to avoid race-based discrimination in school
discipline, see OCR and DOJ, Dear Colleague Letter: Nondiscriminatory Administration of School Discipline (Jan.
8, 2014), www.ed.gov/ocr/letters/colleague-201401-title-vi.pdf.
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Notice of Significant Guidance. The U.S. Department of Education (Department) has determined
that this Frequently Asked Questions (FAQ) document is significant guidance under the Office of
Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg.
3432 (Jan. 25, 2007). See www.whitehouse.gov/sites/default/files/omb/memoranda/fy2007/m0707.pdf. Significant guidance is non-binding and does not create or impose new legal requirements.
The Department is issuing this FAQ document to provide State and local educational agencies,
including charter schools that operate as LEAs and charter schools that are part of traditional
LEAs, with information to assist them in meeting their obligations under Federal civil rights laws,
including Section 504 of the Rehabilitation Act of 1973, and Section 504 implementing
regulations that the Department enforces, 29 U.S.C. § 794, 34 C.F.R. Part 104, and Title II of the
Americans with Disabilities Act, and Title II implementing regulations that the Department
enforces, 42 U.S.C. §§ 12131-12134, 28 C.F.R. Part 35. This FAQ document also provides
members of the public with information about their rights under the laws and regulations.
If you are interested in commenting on this FAQ document or have questions, please send them to
OCR by email at OCR@ed.gov, by phone at 800-421-3481 (TDD 800-877-8339), or by mail to
the Office for Civil Rights, U.S. Department of Education, 400 Maryland Avenue SW,
Washington, DC 20202. For further information about the Department’s guidance processes,
please visit www.ed.gov/policy/gen/guid/significant-guidance.html.
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Rights of Public Charter School Students with Disabilities: Nondiscrimination Required
1.

Which laws enforced by the U.S. Department of Education’s (ED) Office for Civil
Rights (OCR) protect charter school students and prospective students from
discrimination based on disability?

Section 504 of the Rehabilitation Act of 1973 and ED’s Section 504 regulations prohibit
disability discrimination by recipients of Federal financial assistance. 1 Such recipients are
responsible for compliance with Section 504 in all of their operations. 2
Local educational agencies (LEAs) that receive Federal financial assistance either directly from
ED or indirectly, e.g., through a State educational agency (SEA), must comply with the
requirements of Section 504. 3
Section 504 prohibits Federally-assisted LEAs, including both traditional LEAs (i.e., traditional
school district LEAs) and charter school LEAs (i.e., public charter schools that operate as LEAs
under State law) from discriminating against current and prospective students on the basis of
disability. 4
Section 504 requires all Federally-assisted LEAs to ensure that all their public schools (including
charter schools that are part of a traditional LEA) are operated in compliance with Section 504. 5

1

29 U.S.C. § 794; 34 C.F.R. pt. 104; 34 C.F.R. § 104.2 (application); 34 C.F.R. § 104.3(f) (defining recipient); 34
C.F.R. § 104.3(h) (defining Federal financial assistance). Unless otherwise indicated, for purposes of this document
Section 504 refers to the requirements of both the statute and ED’s Section 504 regulations.

2

29 U.S.C. § 794(b); 34 C.F.R. § 104.3(k). Section 504 prohibits discrimination in any Federally-assisted program
or activity and defines program or activity to mean all of the operations of the entities described. This includes all of
the operations of a local educational agency (LEA). 29 U.S.C. § 794(b)(2)(B); 34 C.F.R. § 104.3(k)(2)(ii).
3

Id. ED defines LEA, 34 C.F.R. § 77.1, to mean: “ (a) A public board of education or other public authority legally
constituted within a State for either administrative control of or direction of, or to perform service functions for
public elementary or secondary schools in: (1) A city, county, township, school district, or other political
subdivision of a State; or (2) Such combination of school districts or counties a State recognizes as an administrative
agency for its public elementary or secondary schools; or (b) Any other public institution or agency that has
administrative control and direction of a public elementary or secondary school. (c) As used in 34 C.F.R. parts 400,
408, 525, 526 and 527 (vocational education programs), the term also includes any other public institution or agency
that has administrative control and direction of a vocational education program.”
Examples of ED’s Federal financial assistance in public elementary and secondary education include funds under
the Individuals with Disabilities Education Act, Title I of the Elementary and Secondary Education Act, and the
Charter Schools Program. The requirements of Section 504 apply to a recipient’s charter schools regardless of
whether the recipient receives funds under the ED’s Charter Schools Program. 34 C.F.R. §§ 104.2, 104.3(f),(h).
For ease in reading, this document refers to traditional LEAs and charter school LEAs because they are the most
common types of recipient LEAs to operate charter schools. Traditional LEAs generally include multiple schools
within a defined geographic area. Depending upon State charter school law, traditional LEAs may include charter
schools. Section 504 requires that any such recipient of Federal financial assistance comply in all of its operations.
34 C.F.R. § 104.2.
4

34 C.F.R. §§ 104.2, 104.3(f), (k).

5

Id.
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In addition, Title II of the Americans with Disabilities Act and the Title II regulations prohibit
disability discrimination by State and local government entities in all their operations, regardless
of whether they receive Federal funding. 6 Because all LEAs, including charter school LEAs, are
public entities subject to Title II, Title II prohibits them from discriminating against current and
prospective charter school students on the basis of disability, and requires them to ensure that all
their public schools (including charter schools that are part of a traditional LEA) are operated in
compliance with Title II.
This document explains Section 504 requirements that are applicable to charter school LEAs, the
obligations of LEAs that include charter schools among their schools, and the obligations of
those charter schools that are part of a traditional LEA. 7
For the sake of simplicity, this document generally addresses specific requirements of Section
504 without also referencing corresponding Title II requirements. Violations of Section 504 that
result from a public entity’s failure to meet the obligations identified in this document also
generally constitute violations of Title II. To the extent that Title II provides additional or greater
protection than Section 504, entities covered by Title II also must comply with Title II’s
substantive requirements. 8
OCR also enforces laws that protect students, including charter school students, from
discrimination on the basis of race, color, national origin, sex, and age, in Federally-assisted
programs or activities. 9 These statutes and their corresponding regulations apply to students with
disabilities as well as other students, but this document addresses only rights and requirements
related to disability.
6

42 U.S.C. § 12132; 28 C.F.R. pt. 35. The Title II statutory language “services, programs, or activities” means all of
the public entity’s operations. The U.S. Department of Justice (DOJ) issued the Title II regulation, and, pursuant to a
delegation by the Attorney General of the United States, OCR shares in the enforcement of Title II in, among other
entities, public elementary and secondary education systems and institutions. 28 C.F.R. § 35.190(b)(2). This
includes, for example, charter school LEAs and charter schools. For more information about Title II, see
www.ada.gov. Unless otherwise indicated, for purposes of this document Title II refers to the requirements of both
the statute and the Title II regulations.
7

For purposes of this document, the term charter school means public charter school and these terms are used
interchangeably. As a general matter, a charter school is a public school operated under a contract or charter
pursuant to State law. For the purposes of receiving Federal financial assistance under ED’s Charter School
Program, 20 U.S.C. §§ 7221-7225g, public charter school is defined at 20 U.S.C. § 7221i(1).

8
9

42 U.S.C. § 12201(a)-(b); 28 C.F.R. § 35.103(a)-(b).

Title VI of the Civil Rights Act of 1964 and ED’s Title VI regulations prohibit discrimination on the basis of race,
color, or national origin in Federally-assisted programs or activities. 42 U.S.C. §§ 2000d-2000d-7; 34 C.F.R. pt. 100.
Title IX of the Education Amendments Act of 1972 and ED’s Title IX regulations prohibit discrimination on the
basis of sex in Federally-assisted education programs or activities. 20 U.S.C. §§ 1681-1688; 34 C.F.R. pt. 106. The
Age Discrimination Act of 1975 and ED’s regulations implementing this statute prohibit discrimination on the basis
of age in Federally-assisted programs and activities. 42 U.S.C. §§ 6101-6107; 34 C.F.R. pt. 110. See generally OCR,
Dear Colleague Letter: Charter Schools (May 14, 2014), www.ed.gov/ocr/letters/colleague-201405-charter.pdf.
Also, some children are both students with disabilities and English Learners, and some students have parents with
limited proficiency in English. For more information about these Title VI issues, see OCR and DOJ, Dear Colleague
Letter: English Learner Students and Limited English Proficient Parents (Jan. 7, 2015),
www.ed.gov/ocr/letters/colleague-el-201501.pdf.
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2.

Does OCR enforce or administer the IDEA?

No. OCR does not enforce or administer the Individuals with Disabilities Education (IDEA). 10
ED’s Office of Special Education and Rehabilitative Services (OSERS) administers the IDEA.
For this reason, this document does not address the rights of students with disabilities under the
IDEA. A separate document, Frequently Asked Questions about the Rights of Students with
Disabilities in Public Charter Schools under the Individuals with Disabilities Education Act,
issued by OSERS concurrently with this document, addresses the rights of charter school
students with disabilities under the IDEA. 11
3.

Why have ED’s OCR and OSERS issued separate guidance documents about the
rights of students with disabilities in charter schools?

In recent years, stakeholders have advised OCR and OSERS of a need for more information
about the Federal rights of students with disabilities who are enrolled in, or wish to enroll in,
charter schools. 12
In some instances, the interest has been based on distinct features or procedures commonly
shared by charter schools, such as nondiscrimination requirements applicable to admissions. In
other instances, the interest has been based on whether nondiscrimination requirements
applicable to all other public elementary and secondary schools, such as the obligation to provide
programs that are accessible to students with disabilities, also apply to charter schools, and, if so,
what are the requirements.
In addition, the Government Accountability Office (GAO) recommended that ED issue guidance
about the obligations charter schools have related to the enrollment of students with
disabilities. 13 This document, particularly the portions that address the rights of students with
disabilities in connection with policies, practices, procedures, and criteria for recruitment,
applications, admissions, and enrollment, responds to that recommendation.

10

20 U.S.C. §§ 1401, 1411-1419; 34 C.F.R. pt. 300.

11

www.ed.gov/policy/speced/guid/idea/memosdcltrs/faq-idea-charter-school.pdf.

12

For the purposes of this document, enrolled in a charter school refers to the status of a student who has been
accepted by a charter school and whose parents have provided the paperwork and other documentation necessary for
the student to attend the charter school. Enrollment of a student with a disability in a charter school generally occurs
months before the first day of school.
Where a recipient does not already have an obligation with respect to the provision of a free appropriate public
education (FAPE) to a particular student with a disability, enrollment of a student with a disability in a charter
school triggers a recipient’s responsibilities with respect to the provision of FAPE, discussed in Q&As 19-22 and
24-25.

13

See U.S. Government Accountability Office, GAO-12-543, Charter Schools: Additional Federal Attention
Needed To Help Protect Access For Students With Disabilities, 19, 21-22 (2012),
www.gao.gov/assets/600/591435.pdf. The GAO found that charter schools enrolled a lower percentage of students
with disabilities than traditional LEAs for school years 2008-2009 (7.7 percent as compared to 11.3 percent) and
2009-2010 (8.2 percent as compared to 11.2 percent), but did not identify a cause for the disparity. See id. at 6-7, 21.
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In considering how best to address this need, OCR and OSERS determined that the laws for
which the respective offices are responsible are sufficiently different in terms of purposes,
definitions of the populations of students covered, and requirements, that two coordinated, but
separate, documents are necessary to outline with clarity the rights of students with disabilities in
charter schools under the respective laws. For this reason, OCR and OSERS have, in
coordination, issued separate guidance documents addressing the rights of students with
disabilities in charter schools under these complementary, but different, laws.
4.

Does OCR’s enforcement of Section 504 cover students who are eligible for services
under the IDEA, as well as other students with disabilities who are not IDEAeligible?

Yes. Students with disabilities who are IDEA-eligible receive special education and related
services in accordance with an Individualized Education Program (IEP) developed in accordance
with section 614(d) of the IDEA. These students are also protected from disability discrimination
under Section 504. 14 OCR enforces the Section 504 rights of students with disabilities who are
IDEA-eligible, as well as the Section 504 rights of students with disabilities who are not IDEAeligible (often called “504-only” students). 15
5.

Is there any difference in the Section 504 nondiscrimination rights of students with
disabilities in charter schools as compared to students with disabilities in other
schools in traditional LEAs?

No. Charter school students with disabilities, including current and prospective charter school
students with disabilities, have the same rights under Section 504 as other current and
prospective public school students with disabilities at the elementary and secondary school
level. 16
14

For more information about the requirements of the IDEA and charter schools, see OSERS, Frequently Asked
Questions about the Rights of Students with Disabilities in Public Charter Schools under the Individuals with
Disabilities Education Act (Dec. 28, 2016), www.ed.gov/policy/speced/guid/idea/memosdcltrs/faq-idea-charterschool.pdf.
15

In some instances compliance with a requirement of the IDEA for an IDEA-eligible student will satisfy a
requirement of Section 504. For example, implementation of an IEP developed in compliance with the IDEA is one
means of satisfying the Section 504 requirement that a recipient LEA provide a student with a disability with special
education and related aids and services that are designed to meet the student’s individual educational needs as
adequately as the needs of students without disabilities are met. 34 C.F.R. § 104.33(b)(1)(i) and (2). This means, for
example, that OCR will investigate an allegation under Section 504 that a student’s IEP was not implemented
because the allegation is that the school has violated Section 504.
Implementation of an IEP developed in compliance with the IDEA does not necessarily satisfy the school’s
obligations under Title II. See, e.g., OCR, OSERS and DOJ, Dear Colleague Letter: Effective Communication (Nov.
12, 2014), www.ed.gov/ocr/letters/colleague-effective-communication-201411.pdf, and OCR, OSERS and DOJ,
Frequently Asked Questions on Effective Communication for Students with Hearing, Vision, or Speech Disabilities
in Public Elementary and Secondary School (Nov. 12, 2014), www.ed.gov/ocr/docs/dcl-faqs-effectivecommunication-201411.pdf.
16

34 C.F.R. §§ 104.2, 104.4, 104.21-104.37.
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For example, under Section 504 a student with a disability is entitled to a free appropriate public
education (FAPE). Though not explicitly required by the ED’s Section 504 regulations, LEAs
often document the elements of an individual student’s FAPE under Section 504 in a document,
typically referred to as a “Section 504 Plan.” A written plan is often a useful way to document
that the traditional LEA or charter school LEA engaged in a process to identify and address the
needs of a student with a disability and to communicate, to school personnel, the information
needed for successful implementation.
Despite the distinct features or procedures commonly shared by charter schools, the specific
protections of Section 504 are just as applicable for students with disabilities in charter schools
as they are for students with disabilities in other public schools in traditional LEAs. For example,
there is often a difference between how students enroll in schools in traditional LEAs and how
students are recruited, apply and are admitted to, and thus enrolled in charter schools. For
schools in traditional LEAs, the basis for enrollment in the district is generally residence that
falls within the attendance boundaries of the school and LEA. While these are matters governed
by State or local laws, enrollment procedures might only require proof of residency, vaccination
records, consent forms, and contact information. Under Section 504, prospective students of
traditional LEAs are entitled to nondiscrimination on the basis of disability in the enrollment
process, as well as nondiscriminatory treatment when enrolled in the school.
For charter schools, the basis for enrollment is generally through a process of application and
admission and the specific procedures and timelines may vary. Depending upon State law, a
charter school may be required to use a lottery as part of the admission process if the number of
applicants exceeds the number of available spaces. 17 Regardless of the procedures used, under
Section 504, prospective charter school students are entitled to nondiscrimination on the basis of
disability in that process – including the recruitment, application, and admission parts of the
process – as well as nondiscriminatory treatment when enrolled. 18
6.

Is it appropriate to rely upon existing OCR guidance applicable to the rights of
public elementary and secondary school students with disabilities to understand the
rights of charter school students with disabilities?

Yes. OCR has issued guidance and provided other information over the years to explain the
requirements of Section 504 applicable to the rights of students with disabilities in public
elementary or secondary schools. 19

17

A charter school receiving a grant under ED’s Charter Schools Program must use a lottery if more students apply
for admission to the school than can be admitted. 20 U.S.C. § 7221i(2)(H)(i).
18

As stated in footnote 12, enrolled in a charter school refers to the status of a student who has been accepted by a
charter school and whose parents have provided the paperwork and other documentation necessary for the student to
attend the charter school.
19

www.ed.gov/ocr.
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Charter schools are public schools and, therefore, there is no difference between the Section 504
rights of students with disabilities who are enrolled in charter schools and those who are enrolled
in other public elementary or secondary schools. This document is not intended to be a standalone, comprehensive resource on the Section 504 rights of students with disabilities. Rather, it
provides some key information about the Section 504 rights of students with disabilities in
specific circumstances.
OCR encourages parents, students, and charter school staff and leaders to review OCR’s existing
guidance, as well as relevant guidance that OCR may issue in the future, when seeking
information about the rights of students with disabilities in charter schools. 20 OCR’s existing
guidance is available through OCR’s website and, as it is issued, future guidance will be
available through OCR’s website. 21
7.

Is there any difference in the Section 504 rights of students with disabilities if a
charter school is a virtual or online school?

No. There is no difference in the Section 504 rights of charter school students with disabilities
who seek to enroll in and who are enrolled in a charter school that is a virtual school as
compared to those who seek to enroll in and are enrolled in a charter school that is a brick-andmortar school. 22
Because virtual schools rely heavily on technology, e.g., information conveyed by means of the
school’s website and the internet, to provide aid, benefits, services, or opportunities to students,
they must, among other things, ensure that the technology is accessible to students with
disabilities. 23 This means that the technology must be accessible to students with disabilities
when their disabilities affect their use of the school’s technology, e.g., students who are blind or
have visual impairments, students with learning disabilities, and students with physical
disabilities.

20

For the purposes of this document, all references to a parent or parents of a person with a disability include a
guardian or guardians.
21

OCR’s website is www.ed.gov/ocr. See Q&A 30 for more information.

22

See also OSERS, Dear Colleague Letter Regarding Education of Children with Disabilities Attending Public
Virtual Schools (Aug. 5, 2016) (addressing the requirement for SEAs and LEAs to ensure the provision of FAPE
under the IDEA of students with disabilities attending public virtual schools),
www.ed.gov/policy/speced/guid/idea/memosdcltrs/dcl--virtual-schools--08-05-2016.pdf.

23

34 C.F.R. §§ 104.4(b)(1)(i)-(v), (vii), 104.33(a)-(b). For information about the requirements of Title II, Section
504, and the IDEA regarding effective communication, see OCR, OSERS and DOJ, Dear Colleague Letter:
Effective Communication (Nov. 12, 2014), www.ed.gov/ocr/letters/colleague-effective-communication-201411.pdf,
and OCR, OSERS and DOJ, Frequently Asked Questions on Effective Communication for Students with Hearing,
Vision, or Speech Disabilities in Public Elementary and Secondary School (Nov. 12, 2014),
www.ed.gov/ocr/docs/dcl-faqs-effective-communication-201411.pdf. For information about the requirements of
Section 504 and Title II in connection with emerging technologies, see OCR, Dear Colleague Letter (May 26,
2011), www.ed.gov/ocr/letters/colleague-201105-ese.pdf, and OCR, Frequently Asked Questions about the June 29,
2010, Dear Colleague Letter (May 26, 2011), www.ed.gov/ocr/docs/dcl-ebook-faq-201105.pdf.
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8.

Which charter school students are protected by Section 504?

Section 504 protects all qualified students with disabilities in charter schools. Under Section 504,
a student with a disability is a person who: (1) has a physical or mental impairment that
substantially limits a major life activity; (2) has a record of such an impairment; or (3) is
regarded as having such an impairment. 24
In addition to meeting one or more of the three prongs described above, a student must also be
qualified in order to be protected under Section 504. 25 For students with disabilities at the public
elementary and secondary school level, being qualified under Section 504 is based primarily on
whether these students are a certain age. Specifically, a student is qualified if the student is of an
age at which: (i) students without disabilities are provided elementary and secondary educational
services; or (ii) it is mandatory under State law to provide elementary and secondary educational
services to students with disabilities. 26 A student is also qualified if he or she is a student with a
disability to whom a State is required to provide a free appropriate public education (FAPE)
under the IDEA. 27
9.

How do the requirements of Section 504 apply in situations in which multiple
recipients and/or non-recipient entities are involved in activities such as developing,
authorizing or approving, operating, or managing charter schools, or educating and
serving charter school students with disabilities?

The overriding requirement is that, as a condition of receiving Federal financial assistance, every
recipient, including both a charter school LEA and traditional LEA, is responsible for
compliance with Section 504 in all its operations. 28 This requirement includes the key operations
in the charter school context addressed in this document, e.g., recruitment and admission,
treatment of students in academic and nonacademic and extracurricular activities, and providing
FAPE and accessible programs and facilities.
State charter school laws vary with respect to the different types of entities that are required to,
or permitted to, perform different functions related to charter schools. For example, certain
entities might be authorizers, responsible for authorizing and approving charter schools, while
other entities might be involved in developing, operating, or managing charter schools, or
educating, serving, and carrying out FAPE requirements for charter school students with
24

29 U.S.C. § 705(9)(B), (20)(B) (as amended by the Americans with Disabilities Act Amendments Act of 2008);
34 C.F.R. § 104.3(j). For additional information on the broadened meaning of disability after the effective date of
the 2008 Amendments Act, see OCR, Dear Colleague Letter: ADA Amendments Act of 2008 and Students with
Disabilities Attending Public Elementary and Secondary Schools (Jan. 19, 2012), www.ed.gov/ocr/letters/colleague201109.html, and OCR, Questions and Answers on the ADA Amendments Act of 2008 for Students with Disabilities
Attending Public Elementary and Secondary Schools (Jan. 19, 2012), www.ed.gov/ocr/docs/dcl-504faq-201109.pdf.
25

34 C.F.R. §§ 104.4(a), 104.3(l)(2).

26

34 C.F.R. § 104.3(l)(2).

27

34 C.F.R. § 104.3(l)(2)(iii).

28

34 C.F.R. §§ 104.2, 104.3(k)(1)-(4),104.4(a), (b)(1)(i)-(v), (vii), (4).
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disabilities. In many instances, the entities identified by State charter school laws to perform
certain functions are recipients of ED financial assistance, e.g., SEAs, traditional LEAs, or
charter school LEAs. In some instances recipients contract with, or make other arrangements
with, other entities in carrying out the recipient’s non-discrimination responsibilities.29 This
document does not specifically discuss the Section 504 obligations of each type of recipient with
respect to each type of potential function under State charter school law. Instead, below are some
examples that outline Section 504 responsibilities in a recipient that commonly arise in this
context.

29

•

If a charter school authorizer is a recipient (e.g., an SEA or a traditional LEA), it is
subject to the requirements of Section 504 in all of its operations, including carrying out
activities to authorize charter schools. 30 Accordingly, a charter school authorizer, for
example, in authorizing the charter or contract that enables a charter school to exist under
State law, cannot include in the charter or contract, a provision that would require,
authorize, or permit actions by the charter school that would constitute discrimination
against prospective or current charter school students with disabilities or their parents. 31

•

Separately, Section 504 prohibits recipients, such as a charter school LEA, from
contracting, or making some other arrangement, with any entity, including a charter
school authorizer or charter management organization (CMO), that would result in
violations of Section 504 with respect to prospective or current charter school students
with disabilities or their parents. 32 (See Q&A 10 for a discussion of the responsibility of a
recipient when it contracts, or makes other arrangements, with a non-recipient.)

•

If a management organization that manages the day-to-day operations of a charter school,
for example, a nonprofit CMO, is a recipient, it is subject to the requirements of Section
504 in all of its operations. 33 (See Q&A 10 for a discussion of the responsibility of a
recipient when it contracts, or makes other arrangements, with a non-recipient.)

34 C.F.R. § 104.3(k)(1)-(4).

30

State charter school laws provide authority for a public entity or entities, such as an SEA, LEA, or other type of
public entity identified in the State law, to authorize or approve a charter school in that State. Under ED’s Charter
Schools Program, these entities are referred to as authorized public chartering agencies. 20 U.S.C. § 7221i(4). For
the purposes of this document, for ease in reading, entities that authorize or approve charter schools are referred to
as charter school authorizers. Charter school authorizers do not manage the day-to-day operations of the charter
schools they authorize or approve.
31

34 C.F.R. § 104.4(a)-(b).

32

Id.

33

34 C.F.R. § 104.3(k)(1)-(4).
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10.

If a recipient contracts with, or otherwise arranges for, a non-recipient entity to
carry out all or some of the recipient’s obligations in the operation of a charter
school, is the recipient still responsible for Section 504 compliance?

Yes. Although Section 504 does not prohibit a recipient from contracting with, or otherwise
arranging for, a non-recipient entity to carry out all or some of the recipient’s responsibilities in
the operation of a charter school, the contractual relationship or other arrangement with a nonrecipient does not affect the recipient’s obligations to ensure nondiscrimination for charter school
students with disabilities. The ultimate Section 504 legal responsibility for the recipient’s charter
school students remains with the recipient.
The recipient is prohibited from taking an action, or failing to take an action, indirectly by
contractual or other arrangement that would constitute disability discrimination if the recipient
directly engaged in the same action or failure to act. 34 This means that the recipient must ensure
that any non-recipient entity with which it contracts or otherwise has an arrangement complies
with Section 504 in carrying out responsibilities under the recipient’s program. 35 Thus, if the
non-recipient’s action or failure to take action constitutes disability discrimination against charter
school students, the recipient is responsible for redressing the discrimination. This responsibility
would include remedial action appropriate to the individual circumstances, such as stopping the
discrimination, preventing its recurrence, remedying its effects, and, where necessary to ensure
nondiscrimination, revising or ending the contractual relationship or other arrangement. 36
For example, Section 504 does not prohibit a recipient charter LEA or traditional LEA from
contracting with a non-recipient for-profit educational management organization (EMO);
however, when doing so, the recipient’s Section 504 compliance responsibilities remain with the
recipient.
Similarly, a recipient charter school LEA may contract with a private agency to provide physical
therapy services for students with disabilities as part of the charter LEA’s provision of FAPE. If
the contractor fails to provide the services or provides the services in a manner that does not
comport with the student’s needs (as determined by a group of knowledgeable persons as
reflected in the student’s Section 504 plan), the recipient charter school LEA remains responsible
under Section 504 for ensuring that its students receive such services, regardless of what State
law remedies the recipient charter school LEA and the students might have against the private
contractor. (See Q&As 19-22 and 24-25 for information about FAPE.)
A recipient’s compliance responsibilities for its non-recipient contractors or other entities with
which it has arrangements also apply in contexts other than FAPE, such as nonacademic services
and extracurricular activities. For example, where a recipient charter school LEA contracts with
an aftercare provider to provide after school day care services for all students, the recipient
34

34 C.F.R. § 104.4(b)(1).

35

Id.

36

34 C.F.R. § 104.6(a)(1)-(3).
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would remain responsible under Section 504 for ensuring that its students with disabilities who
participate in the aftercare program receive those services in the most integrated setting
appropriate to their needs and could not use an aftercare provider who could not meet that
requirement. 37
11.

How do the requirements of Section 504 apply to SEA policies, practices, and
procedures that address other recipients and/or non-recipient entities involved in
activities such as developing, authorizing or approving, operating, or managing
charter schools, or providing services to charter school students with disabilities?

Each SEA, as a recipient, is responsible for ensuring that its policies, practices, and procedures
governing charter schools do not directly cause, or indirectly result in, discrimination on the
basis of disability by LEAs, their charter schools, or other entities. 38 A variety of recipients and
non-recipients might be involved in developing, authorizing or approving, operating, or
managing charter schools, or providing services to charter school students with disabilities in a
particular State. As such, an SEA must ensure that its policies, practices, and procedures that
address the responsibilities of recipients and non-recipients comply with Section 504
requirements with respect to charter school students with disabilities.39
Nondiscrimination Required in All Recruitment and Other Activities Related to Admission
and Enrollment: Recruitment, Application, Applicant Pool Assembly, Admission,
Enrollment and Disenrollment Activities
12.

How does Section 504 apply to recruitment of students to charter schools?

Section 504 prohibits public charter schools and other recipients from discriminating, on the
basis of disability, against persons with disabilities in recruiting prospective students. 40 This
prohibition applies to the content of recruitment materials and to all recruitment activities,
including formal presentations to, and informal conversations with, parents of prospective
students. Additionally, all recipients must ensure that recruitment materials include a notice that
the recipient does not discriminate on the basis of disability in violation of Section 504 in, among
other things, the admission and treatment of students. 41 (See Q&A 27 for a further discussion
about notice.)

37

34 C.F.R. § 104.4(b)(2); see also id. § 104.37.

38

34 C.F.R. § 104.4(a), (b)(1)(i)-(v), (vii), (4).

39

Id.

40

Id.

41

34 C.F.R. § 104.8(a)-(b).

70

13.

What are some examples of recruitment information that would or would not
comply with Section 504?

Recruitment information of any type must not indicate or signal that a charter school refuses
admission generally to any applicant with a disability, or applicants with a particular type of
disability, or that it otherwise discriminates against persons with disabilities. 42 Statements
indicating discrimination in recruitment would include those:
•

Based directly on disability (e.g., “students with an intellectual disability will not be
accepted”);

•

Based indirectly on disability (e.g., “all students are required to be present at school at
least 170 of the 180 school days per year without exception” would indicate
discrimination under Section 504 against prospective students with a disability that
causes them to miss more than ten school days per year);

•

Based on noncompliance with an obligation that is required of the recipient under Section
504 (e.g., “students with a current or previous IEP or Section 504 plan will not be
admitted” or “students who require a sign language interpreter will not be admitted”). 43

Where a charter school is chartered to serve students with a specific disability, e.g., autism, it is
permitted to include that information in its recruitment information, with related information
such as the school has had success in the past with students with the disability served by the
school or that it has teachers trained to work with such students. 44 These statements are permitted
so long as they cannot be reasonably understood to discourage students with other types of
disabilities from applying, e.g., a school chartered to serve students with autism is prohibited
from discouraging applications from students with autism who are deaf.

42

34 C.F.R. § 104.4(a), (b)(1)(i)-(v), (vii), (4); see 28 C.F.R. § 35.130(a), (b)(1)(i)-(v), (vii), (3), (8). This
prohibition applies to information provided on a website, at recruitment meetings, or in response to student or
parental inquiries.

43

Id.

44

34 C.F.R. § 104.4(b)(1)(iv); see also id. § 104.34.
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14.

What are recruitment and application practices that comply with Section 504?

In addition to ensuring that the content of recruitment information is nondiscriminatory,
recipients must ensure that charter school recruitment activities and application procedures are
available on an equal basis to persons with a disability, including prospective students and their
parents, so that persons with a disability have an equal opportunity to participate and apply. 45 For
example, recruitment activities must utilize meeting sites that are accessible to persons with
mobility impairments and recipients must provide, upon reasonable advance request, auxiliary
aids and services, such as sign language interpreters for persons who are deaf, to enable persons
with disabilities to participate in recruitment meetings. 46
In the application process, recipients must take appropriate steps to ensure that hard-copy
applications are accessible to and usable by applicants with disabilities, for example, by offering
a large print application for persons with low vision and ensuring that web-based application
materials can be accessed by persons who use screen reader technology so that, for example,
persons who are blind or have low vision can access and use them. 47 This requirement means
that if persons without disabilities have the opportunity to fill out an application online, persons
with disabilities who use screen reader software also need to have the opportunity to fill out the
application online with their screen reader software. (OCR also enforces Title VI of the Civil
Rights Act of 1964 and ED’s Title VI regulations, which require, among other things, that
recipients operating public elementary and secondary schools, including charter schools, provide
the language assistance necessary to ensure meaningful communication with limited English
proficient (LEP) parents (such as translations and interpretation) and communicate information
provided to other parents to LEP parents in a language they can understand. 48)

45

34 C.F.R. § 104.4(b)(1)(i)-(iv), (vii).

46

See requirements pertaining to accessibility of programs and facilities in Q&A 26. See also footnote 23. Also,
with respect to the provision of auxiliary aids and services for recruitment meetings, the meeting notice must specify
that auxiliary aids are available upon reasonable advance request and provide information about how to make such a
request. 34 C.F.R. § 104.22(f).

47
48

28 C.F.R. § 35.160. See footnote 23.

For more information, see OCR and DOJ, Dear Colleague Letter: English Learner Students and Limited English
Proficient Parents (Jan. 7, 2015), www.ed.gov/ocr/letters/colleague-el-201501.pdf.
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15.

How does Section 504 apply to admissions and enrollment-related activities,
including assembling the applicant pool for charter school admissions decisions;
admitting and enrolling students in, charter schools; and dis-enrolling students from
charter schools?

Section 504 applies to all of the operations of a recipient, including all of its admissions- and
enrollment-related activities, such as the assembly of the applicant pool for admission to a
charter school, the charter school selection and admissions process, and enrollment in charter
schools. 49 Section 504 also applies to all of a charter school’s disenrollment policies, practices,
procedures, and criteria, such as expulsions and other involuntary permanent removals of a
student from a school. 50 For ease in reading, three questions and answers that follow address
related aspects of this issue.
15[A]. How do Section 504’s prohibitions against discrimination on the basis of disability
apply in connection with admissions and enrollment-related activities in charter
schools and with dis-enrolling students from charter schools?
Section 504 prohibits treating qualified individuals with disabilities differently than individuals
without disabilities on the basis of disability, unless the different treatment is necessary to
provide the individual with a disability with aids, benefits, or services that are as effective as
those provided to others. 51
Section 504, thus, prohibits a charter school from having a policy that explicitly excludes
students with disabilities (e.g., “persons with autism are not admitted” or “this school is not
appropriate for students with autism”) or engaging in such a practice (even if no written policy
exists).
Section 504 also prohibits a charter school from having a policy or practice that, while not
referencing disabilities, excludes any student because the student needs special education or
related aids and services in order to ensure FAPE. 52 For example, if a student with a disability
49

To the extent that a recipient uses criteria to include or exclude prospective students from the applicant pool, e.g.,
a lottery, from which a charter school selects students, the criteria are subject to Section 504.
As stated in footnote 12, enrolled in a charter school refers to the status of a student who has been accepted by a
charter school and whose parents have provided the paperwork and other documentation necessary for the student to
attend the charter school.
50

As discussed in connection with FAPE (see Q&As 20 and 25), proposed significant changes in placement are
subject to FAPE requirements pertaining to notice and evaluation. 34 C.F.R. §§ 104.35(a), 104.36. A proposed
dis-enrollment of a student with a disability from a charter school is an example of a proposed action that is most
likely a proposed significant change in placement.

51

34 C.F.R. § 104.4(b)(1)(i)-(v), (vii); 28 C.F.R. § 35.130(b)(1)(i)-(v), (vii), (8). As discussed in connection with
requirements related to FAPE and reasonable modifications (see Q&As 19-22 and 24-25 regarding FAPE and Q&A
15[C] regarding reasonable modifications), in some situations providing an equal opportunity requires different
treatment for a student with a disability.
52

Id. Depending on the facts, e.g., where a student is already in the jurisdiction of the recipient, it is also a violation
of FAPE requirements. 34 C.F.R. §§ 104.33-104.36. See Q&As 19-22 and 24-25 regarding FAPE requirements. See
also Q&A 13 regarding discriminatory statements in recruitment information.
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requires transportation as a related service to receive FAPE under Section 504, it would be
disability discrimination for a charter school to decline to admit or enroll that student because the
school does not currently provide transportation as a related service to any current students, or
because the school does not want to incur the cost of providing transportation.
Section 504 further prohibits a charter school from having a policy or practice that, while not
referencing disabilities, excludes any student because the student needs reasonable
accommodation, for example, to participate in the school’s interscholastic athletics program. 53
There is, however, a critical distinction between a prohibited policy or practice that excludes
applicants on the basis of disability in connection with admission to, or enrollment in, a charter
school and a placement decision about a particular student with a disability that complies with
the FAPE requirements of Section 504. The latter, an individualized placement decision that
satisfies the Section 504 FAPE requirements, is legally permissible, whereas the former, a policy
or practice that excludes applicants on the basis of disability, is not.
As described in Q&As 16 and 17, a recipient that is not already responsible for ensuring the
provision of FAPE to a particular student for the purposes of Section 504 becomes responsible
for ensuring FAPE when that student enrolls in its charter school. 54 Among other FAPE
53

Southeastern Cmty. Coll. v. Davis, 442 U.S. 397, 408-09 (1979) (stating that Section 504 regulations require
recipients to make modifications in their programs to accommodate persons with disabilities unless the requested
modifications would cause a fundamental alteration in the nature of the program). Outside of this limitation, courts
generally have interpreted the obligation to provide reasonable accommodation under Section 504 consistently with
the obligation to provide reasonable modifications under Title II. See, e.g., Forest City Daly Hous., Inc. v. Town of
N. Hempstead, 175 F.3d 144, 151 (2d Cir. 1999) (analyzing reasonable accommodations in the same way under the
ADA and Section 504); Super v. J. D’Amelia & Associates, LLC., No. 3:09CV831 SRU, 2010 WL 3926887, at *3
(D. Conn. Sept. 30, 2010) (“The relevant portions of the … ADA … and Section 504 offer the same guarantee that a
covered entity … must provide reasonable accommodations in order to make the entity’s benefits and programs
accessible to people with disabilities.”). For the purposes of this document, the term reasonable accommodation
incorporates the obligation to provide reasonable modifications of policies, practices, and procedures unless those
changes pose a fundamental alteration to the program or pose an undue financial and administrative burden, and, for
this reason, the document uses the terms reasonable accommodation and reasonable modification interchangeably.
The fundamental alteration and undue burden defenses do not apply to an LEA’s obligation to provide FAPE. 34
C.F.R. § 104.33. See also footnote 65.

54

34 C.F.R. § 104.33(a). As discussed in Q&As 9-11, some State charter school laws assign or delegate charter
school functions that affect the Section 504 rights of charter school students with disabilities such that more than one
recipient (e.g., charter school LEAs, traditional LEAs, SEAs) may have responsibilities under Section 504, including
in connection with ensuring FAPE to charter school students.
This can include situations where State law assigns or delegates FAPE responsibility under the IDEA for charter
school students. For more information about such assignment or delegation, see OSERS, Frequently Asked
Questions about the Rights of Students with Disabilities in Public Charter Schools under the Individuals with
Disabilities Education Act (Dec. 28, 2016), www.ed.gov/policy/speced/guid/idea/memosdcltrs/faq-idea-charterschool.pdf. In situations where State law assigns or delegates FAPE responsibility to another recipient under the
IDEA, the recipient where the student is enrolled must take appropriate actions to ensure that the provisions of
FAPE occurs consistent with that assignment or delegation and consistent with its responsibility under 34 C.F.R.
§ 104.33(a). If OCR were to receive a complaint alleging that an IDEA-eligible student with a disability who
attended a particular charter school LEA was denied FAPE and that State law assigned FAPE responsibility under
the IDEA to that student’s traditional LEA of residence, OCR could open complaints against the charter school
LEA, the traditional LEA of residence, and the SEA to determine if there has been a violation of Section 504.
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requirements, as described in Q&A 21, a group of persons who are knowledgeable about the
student, the meaning of the evaluation data, and the placement options (sometimes called a
Section 504 team) is responsible for making placement decisions pursuant to Section 504 FAPE
requirements. 55 Where appropriate, Section 504 permits a recipient to place a particular student
with a disability in an educational program other than the charter school regular education
classes if that placement is needed to provide the student with FAPE. 56 The placement decision
is not made by the charter school’s admissions staff, however, and is not made prior to
admission. Section 504 prohibits staff responsible for admissions and enrollment from
substituting their judgment for a decision of the group responsible for placement under Section
504. 57
Different treatment also occurs when a school has a policy that is neutral on its face (meaning the
language of the policy does not differentiate between students based on whether they have a
disability), but the school administers the policy in a discriminatory manner on the basis of
disability.
The following hypothetical example about an admissions policy addresses a finding that OCR
would make if the circumstances set out in the example were present:
OCR receives a complaint from the parent of a charter school applicant with a disability
alleging that her child was denied admission to a charter school of a traditional LEA on
the basis of her disability. The complaint alleges that the recipient admitted applicants
without disabilities to the same grade after the recipient denied the applicant admission.
OCR finds that the charter school has a written policy of admitting only students who
reside within the attendance boundaries of the LEA and the applicant with a disability
lived outside the attendance boundaries of the LEA.
If OCR found that all the students admitted to the charter school, including students with
and without disabilities, lived within the LEA’s attendance boundaries, and that all
students who lived outside the attendance boundaries were not admitted, OCR would
likely not find the reason pretextual (and unlawful different treatment on the basis of
disability). But if OCR found that the charter school did admit students who lived outside
the LEA’s attendance boundaries during the same application cycle, OCR could find that
the otherwise neutral policy was applied in a discriminatory way against the applicant
with a disability on the basis of disability.
Determining whether a school has engaged in discrimination on the basis of disability in the
administration of a facially-neutral policy will be based on the facts and circumstances
55

34 C.F.R. § 104.35(c).

56

34 C.F.R. §§ 104.33(b)(3), 104.34(a), 104.35(c).

57

34 C.F.R. § 104.35(c)(3) (“ensure that the placement decision is made by a group of person, including persons
knowledgeable about the child, the meaning of the evaluation data, and the placement options. . . .”).
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surrounding the particular incident and will take into account direct and, if needed,
circumstantial evidence. Direct evidence might include remarks, testimony, or admissions by
school officials revealing discrimination based on disability. Absent direct evidence of different
treatment on the basis of disability, OCR examines circumstantial evidence to evaluate whether
discrimination has occurred. Circumstantial evidence is evidence that allows OCR to infer
discriminatory intent from the facts of the investigation as a whole, or from the totality of the
circumstances.
15[B]. How do Section 504’s prohibitions against criteria and methods of administration
that have discriminatory effects apply in connection with admissions and
enrollment-related activities in charter schools and with dis-enrolling students
from charter schools?
Section 504 also prohibits schools from using criteria, policies, practices, and procedures that are
neutral in language and are evenhandedly implemented with respect to students with and without
disabilities, but nonetheless have the effect of discriminating against students on the basis of
disability or defeating or substantially impairing accomplishment of the objectives of the
school’s program or activity with respect to persons with disabilities. 58 This prohibition applies
even when schools adopt the criteria, policies, practices, and procedures without the intent to
discriminate. This prohibition applies to charter school admissions, enrollment, and
disenrollment criteria, policies, practices, and procedures.
In determining whether this type of criterion, policy, practice, or procedure has the effect of
discriminating on the basis of disability, OCR will consider:
(1)

58
59

Does the admission, enrollment, or disenrollment criterion, policy, practice, or procedure
deny meaningful access to, or otherwise discriminate against, students with disabilities? 59
For example, does it have the effect of excluding, defeating or substantially impairing
accomplishment of the objectives of the program or activity, or otherwise discriminating
against, qualified persons with disabilities? If there is insufficient evidence of such an
adverse effect, then OCR would not find a Section 504 violation on this basis.

34 C.F.R. § 104.4(b)(4); see also 28 C.F.R. § 35.130(b)(8).

34 C.F.R. § 104.4(b)(4); see Alexander v. Choate, 469 U.S. 287, 292-94 (1985). See also 28 C.F.R.
§ 35.130(b)(8), which specifically prohibits public entities from using eligibility criteria that screen or tend to screen
out an individual with a disability or any class of individuals with disabilities from fully and equally enjoying any
service, program or activity unless the criteria can be shown to be necessary for the provision of the service,
program, or activity offered.
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(2)

If, however, OCR finds that the criterion, policy, practice, or procedure has a
discriminatory effect on students with disabilities, OCR will consider whether there is
sufficient evidence to show that the criterion, policy, practice, or procedure is necessary
to advance the school’s legitimate, nondiscriminatory educational goal. 60 In this context,
OCR will consider both the importance of the school’s articulated goal and the tightness
of the fit between that goal and the means the school has adopted to achieve that goal. If
OCR determines that the criterion, policy, practice, or procedure is not necessary to
advancement of a legitimate, nondiscriminatory goal, then OCR would find a Section 504
violation. (If OCR determined that the criterion, policy, practice, or procedure is a pretext
for disability discrimination, then OCR would find a violation of Section 504. See the
discussion of different treatment discrimination in Q&A 15[A] for more information.)

(3)

If there is evidence that the criterion, policy, practice, or procedure is generally necessary
to advance a legitimate, nondiscriminatory educational goal, then OCR would determine
if there is a comparably effective alternative available that would advance the recipient’s
legitimate educational goal with a less discriminatory effect on persons with disabilities.
If not, then OCR would not find a Section 504 violation. But if there is such an
alternative, then OCR would find the recipient’s criterion, policy, practice, or procedure
to be discriminatory in violation of Section 504, and, in that case, Section 504 would
require the recipient to either use the alternative or eliminate the discriminatory
practice. 61

The following hypothetical example about an admissions policy addresses a finding that OCR
would make if the circumstances set out in the example were present: 62
OCR receives a complaint from a charter school applicant with a disability alleging that a
charter school LEA uses a lottery to select students, and she was excluded from
participation in the lottery because she had been absent for 21 days in the previous school
year. The student provided documentation that all her absences were due to her disability,
brain cancer, for treatment and related recuperation. OCR learns in investigation that the
charter school has a policy that excludes any student who has had 20 or more absences
during the previous school year from the applicant pool for its charter school lottery.
OCR finds that the charter school evenhandedly applied its policies to all students, both
60

Id.; see 53 Fed. Reg. 10,808, 10,811 (1988) (similar provision in another ED 504 regulation prohibits
“nonessential policies and practices that are neutral on their face, but deny individuals with handicaps an effective
opportunity to participate”).
61

34 C.F.R. § 104.4(b)(4). OCR’s analysis of this provision is consistent with the analysis of the analogous Section
504 regulatory provision regarding discriminatory effects on the basis of disability in employment. 34 C.F.R.
§ 104.13.

62

OCR would also use this analysis to evaluate complaints of disability discrimination about charter school
disenrollment policies, practices, procedures, and criteria, such as an allegation of a discriminatory disenrollment
policy based on incidents of discipline. Additional important considerations apply in the case of the proposed
disenrollment of an enrolled charter school student who is determined to be entitled to FAPE. See Q&As 19-22 and
24-25 for a discussion of FAPE.
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those with and without disabilities. But OCR also finds that the policy resulted in the
exclusion of this applicant, and a number of other applicants with disabilities, from the
applicant pool because of absences caused by their disabilities.
Based on these facts and circumstances, at the initial step of the analysis OCR would find
that the attendance criterion has the effect of discriminating against students with
disabilities. OCR would find that this was discrimination on the basis of disability
because the effect is a result of the application of the admissions policy to absences that
are a result of the students’ disabilities, e.g., absences that are required due to treatment
or recuperation because of the student’s brain cancer. Based on this finding, OCR would
proceed to the next step of the analysis to determine if the admissions criterion is
justified. Unless OCR finds that this attendance qualification is a necessary means for
advancing a legitimate, nondiscriminatory educational goal, the policy is prohibited and a
violation of Section 504.
Moreover, even if the school demonstrated that the attendance qualification was generally
necessary for students without disabilities, OCR could still find the school’s policy
violated Section 504 if OCR could identify a comparably effective alternative policy that
would achieve the school’s legitimate goal with a less adverse effect on students with
disabilities. For example, OCR might find that the charter school could still achieve its
educational goal by modifying its attendance policy to count only those absences that are
not involuntary or not medically excused. 63
OCR would apply this same analysis to complaints alleging that other facially neutral, evenly
applied charter school admissions and enrollment criteria, policies, practices, and procedures
have the effect of subjecting qualified persons with disabilities to discrimination on the basis of
disability. For example, OCR would use this analysis for a complaint alleging that a charter
school’s policy excluding from the selection pool for its admission lottery prospective students
with a low score on a particular standardized assessment in reading discriminates against
students with dyslexia. 64

63

Even if OCR were to find that an admissions policy was necessary and no alternative general policy was
available, the charter school would need to consider reasonable accommodations to the policy, such as exempting a
student with a disability from the policy, if necessary to avoid discrimination on the basis of disability. See Q&A
15[C].

64

This example is limited to illustrating the requirements of 34 C.F.R. § 104.4(b)(4). Allegations of discrimination
in testing and assessment will generally raise additional Section 504 compliance issues that are beyond the scope of
this document.
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15[C]. Is there an obligation to make reasonable accommodations in policies, practices,
or procedures in connection with admissions, enrollment, and disenrollmentrelated activities in charter schools?
Yes. Traditional LEAs and charter school LEAs have an obligation under Section 504 to make
reasonable modifications to criteria, policies, practices, or procedures of general applicability,
when the modifications are necessary to avoid discrimination on the basis of disability. 65 The
obligation to make reasonable accommodation is not limited to the admissions context, but
generally applies when necessary to avoid discrimination on the basis of disability in the
program or activity. 66 A reasonable modification could include, for example, the waiver of a
particular admissions criterion, when necessary to avoid disability discrimination against a
person with a disability or a class of persons with disabilities. 67

65

34 C.F.R. § 104.4(b). This obligation applies under both Section 504 and Title II, but the obligation is most
clearly stated in the Title II regulations. These regulations require reasonable modifications in policies, practices, or
procedures when necessary to avoid disability discrimination unless the traditional LEA or charter LEA can
demonstrate that making the modifications would fundamentally alter the nature of the service, program, or activity.
28 C.F.R. § 35.130(b)(7). Courts have interpreted Section 504 regulations similarly. See Choate, 469 U.S. at 300-01
(stating that Section 504 regulations require recipients to make reasonable modifications in their programs to ensure
that persons with disabilities have access to the benefits of the program, unless the modifications would cause a
fundamental alteration in the nature of the program); Southeastern Cmty. Coll., 442 U.S. at 408-09 (stating that
Section 504 regulations require recipients to make modifications in their programs to accommodate persons with
disabilities unless the requested modifications would cause a fundamental alteration in the nature of the program).
The fundamental alteration defense, however, does not apply to an LEA’s obligation to provide FAPE. 34 C.F.R.
§ 104.33; see, e.g., OCR, Dear Colleague Letter: Equal Access to Extracurricular Athletics for Students with
Disabilities (Jan. 25, 2013), www.ed.gov/ocr/letters/colleague-201301-504.pdf. See also footnote 53.
66
67

34 C.F.R. § 104.4(b); 28 C.F.R. § 35.130(b)(7).

See, e.g., Crowder v. Kitagawa, 81 F.3d 1480, 1484-85 (9th Cir. 1996) (holding that although Hawaii’s quarantine
requirement applies equally to all persons entering the State with a dog, it discriminates on the basis of disability in
violation of Title II because its enforcement burdens persons with visual impairments who are uniquely dependent
upon guide dogs and effectively denies this class of persons with disabilities meaningful access to State services,
programs and activities that are accessible to others, and that in this case the State had an obligation to comply with
the Title II requirement, 28 C.F.R. § 35.130(b)(7), to make reasonable modifications to the policy to avoid
discrimination on the basis of disability).
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16.

During the charter school application process, is it permissible for school personnel
to ask whether a prospective charter school student has a disability? Can school
personnel ask about a disability after a charter school accepts a student for
admission and upon the student’s enrollment in the school?

Summary. During the application and admission process and before enrollment in the charter
school, it is generally not permissible under Section 504 to ask a prospective student whether the
student has a disability. 68 The exceptions to this prohibition, as discussed below, apply where the
charter school is using that information solely to enhance the chances for a student with a
disability to be admitted or enrolled for required remedial action or permissible voluntary action,
or where a school is chartered to serve the educational needs of students with a specific disability
and the school asks prospective students if they have that specific disability. 69 Although the same
standard would apply to a traditional LEA, as described below, the process of applying and being
admitted to a charter school is generally distinguishable from filling out paperwork necessary to
enroll in a traditional LEA where enrollment is based only on residence and age.
Upon enrollment, it is permissible for the charter school to ask a student whether he or she has a
disability in order to ensure that the school provides FAPE. Such information is protected under
the Family Educational Rights and Privacy Act (FERPA). 70
Application process. Prospective students seeking admission to or enrollment in a charter school
typically must follow a specific application process. Charter school LEAs and charter schools
that are part of traditional LEAs typically condition admission and enrollment of students on a
process that involves submission and acceptance of an application filled out by the parents of
prospective students. Such charter schools might have fewer open slots than applicants, and
sometimes engage in a pre-admissions process that involves acceptance or rejection of students’
applications (e.g., screening of applicants). As noted above (Q&A 15[A], [B], and [C]),
recipients are prohibited from discriminating on the basis of disability in the application process,
including through use of criteria that screen out or tend to screen out applicants with
disabilities. 71

68

34 C.F.R. §§ 104.4(b)(1)(ii), (iv), (4). As stated in footnote 12, enrolled in a charter school refers to the status of a
student who has been accepted by a charter school and whose parents have provided the paperwork and other
documentation necessary for the student to attend the charter school; among other things, that enrollment generally
occurs months before the first day of school.
Charter schools can also have attendance area boundaries that affect eligibility for admission, based, for example, on
location of residence. As long as the attendance boundaries are not based on disability or utilized in a manner that
results in disability discrimination, the requirements of Section 504 are not implicated.

69

34 C.F.R. §§ 104.4(b)(1)(ii), (iv), 104.6(a)-(b), 104.33-104.36.

70

20 U.S.C. 1232g and 34 C.F.R. pt. 99. For IDEA-eligible students, IDEA’s confidentiality of information
provisions also apply. See generally 20 U.S.C. § 1417(c); 34 C.F.R. §§ 300.610-300.626.
71

34 C.F.R. § 104.4(b)(1)(i)-(iv), (vii), (4); 28 C.F.R. § 35.130(b)(8).
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Absent an exception as detailed below, in which case a student’s disability is relevant to a charter
school’s admissions process, there is generally no legitimate reason to ask about or consider a
student’s disability in the process of initially accepting or rejecting applications or in admitting
students to a charter school. For this reason, any pre-enrollment inquiry about disability during
the charter school application and admissions process is generally prohibited as unnecessary
different treatment on the basis of disability. 72 The exceptions discussed below recognize
situations in which there is a legitimate reason for asking about disability during the charter
school application and admissions process, i.e., the inquiry about disability is necessary to
provide students with disabilities with benefits, services, or opportunities that are as effective as
those provided to others. 73
Examples of impermissible pre-enrollment inquiries include a direct pre-enrollment inquiry
about disability (such as a question about disability on an application) or an indirect inquiry
about the results of a disability (such as a request about other circumstances that result from a
disability or disability-related needs, e.g., whether the student has an IEP, has a 504 plan, needs
transportation as a related service) or an inquiry that elicits disability-related information (such
as a request that the student’s current IEP or Section 504 plan be submitted with the application).
Another example is an informal pre-enrollment inquiry (such as an inquiry about disability or
IEPs or Section 504 plans by charter school staff in formal interviews or informal conversations
with prospective students or their parents).
Pre-enrollment inquiry exceptions in the charter school admissions process. Section 504 does
permit pre-enrollment inquiries in the charter school admissions process where necessary to
provide students with disabilities benefits, services, and opportunities as effective as those
provided to others. 74 Such a pre-enrollment inquiry about disability can be necessary to provide
students with disabilities benefits, services, and opportunities as effective as those provided to
others when: (1) the recipient is taking remedial action after OCR found that the recipient
discriminated on the basis of disability; (2) a recipient is taking voluntary action to overcome the
effects or conditions that resulted in limited participation in the recipient’s program by qualified
persons with disabilities; 75 or (3) a charter school that is chartered to serve the educational needs

72

34 C.F.R. § 104.4(b)(1)(ii), (iv). In addition, asking about disability on a charter school application, except where
such an inquiry is necessary to provide students with disabilities benefits, services, or opportunities that are as
effective as those provided to others, could also be a policy or procedure that has the effect of subjecting students
with disabilities to discrimination on the basis of disability because it could discourage parents of students with
disabilities from filing an application. 34 C.F.R. § 104.4(b)(4).

73

34 C.F.R. § 104.4(b)(1)(ii). See also 34 C.F.R. § 104.42(b)(4), which generally prohibits pre-admission inquiries
about disability in the context of postsecondary education.

74
75

34 C.F.R. § 104.4(b)(1)(iv).

34 C.F.R. § 104.6(a)-(b). See also the Section 504 regulations applicable to admissions in the postsecondary
education context, which generally prohibit pre-admission inquiries and recognize exceptions for remedial or
voluntary action pursuant to 34 C.F.R. § 104.6(a) or (b). 34 C.F.R. § 104.42(b)(4) (general prohibition), § 104.42(c)
(exception to general prohibition).
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of students with a particular disability asks prospective students if they have that specific
disability. 76
Under circumstances where a school is engaging in required remedial action or in voluntary
action permitted under Section 504, a school that seeks to increase the percentage of students
with disabilities admitted can ask applicants whether they have a disability to favor them, such as
in a weighted lottery. 77 A school must ensure that it does not use this information to discriminate
against the student in admission to and enrollment in the charter school. This includes
discrimination against subsets of students with particular types of disabilities. For example, a
school chartered to provide services to students with autism can inquire about whether an
applicant has autism, but, unless its inquiry is for the purposes of remedial or voluntary action, as
described above, it cannot inquire about whether an applicant with autism has other disabilities,
and if it has information that an applicant with autism has an additional disability, it is prohibited
from using that information to discriminate on the basis of that disability.
Enrollment in traditional LEAs distinguished. Traditional LEAs typically are responsible for
educating all students, who, pursuant to State law, are in the LEA’s jurisdiction based on
residence, and who are eligible for educational services based on age. To the extent that a
traditional LEA enrolls all such students, enrollment is generally not conditioned upon an
application and admissions process (assuming that residence and age criteria are met), and, thus,
the traditional LEA can inquire about disability consistent with its responsibility to provide
FAPE to enrolled students with disabilities.78 If the traditional LEA includes a charter school
with an admission process, however, the charter school cannot inquire about disability in
connection with admission to the school, unless the information is intended to provide the
student with a disability an aid, benefit or service to ensure equal opportunity, i.e., unless one of
the exceptions applies.
Prohibition against discrimination in charter school admissions process includes any
discriminatory use of information about disability. A recipient might legitimately know that a
student has a disability prior to a prospective student’s selection for admission to and enrollment
in a charter school. This could occur, for example, because the charter school is a school of a
traditional LEA and the student currently is enrolled in another school of the LEA and has an
IEP. In such a case, the recipient must not use information about the student’s disability to
discriminate against the student in admission to and enrollment in the charter school. Similarly,
Section 504 would not prohibit a parent from volunteering unsolicited information about a
76

34 C.F.R. § 104.4(b)(1)(iv). In some instances different treatment of students with disabilities can be necessary to
provide students with disabilities aid, benefits, or services that are as effective as those provided to others. Section
504 permits placement of students with disabilities in special purpose schools for students with a particular disability
if all relevant Section 504 requirements, including Section 504 FAPE requirements, are met. 34 C.F.R. §§ 104.4(b),
104.33-104.36.

77

For information on how ED’s Charter Schools Program grantees can implement weighted lotteries, see the
Elementary and Secondary Education Act, as amended by the Every Student Succeeds Act, 20 U.S.C.
§ 7221b(c)(3)(A).
78

34 C.F.R. §§ 104.32-104.36. See Q&As 19-22 and 24-25.
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prospective student’s disability prior to a decision about admission, but Section 504 would
prohibit the school from using the information about the student’s disability to discriminate
against the student.
Enrolled students. A recipient is responsible for determining if there are enrolled students with
disabilities who are entitled to FAPE under Section 504. 79 Therefore, after a charter school
admits and enrolls a student, a charter school can inquire about a student’s disability and request
relevant records. (See Q&As 19-22 and 24-25, which outline a recipient’s Section 504 FAPE
obligations.)
17.

Is it permissible for a charter school to counsel a prospective student (or the
student’s parents) against applying to or enrolling in a charter school because of the
student’s disability (a practice commonly referred to as counseling out)? Once
enrolled, is it permissible for a charter school to counsel out a student because the
student has a disability?

The answer to both questions is no. The practice of counseling out, a practice that is commonly
understood to mean that a recipient tries to influence a prospective student with a disability not to
apply to or enroll in a charter school because the prospective student has a disability, constitutes
unnecessary different treatment of a prospective student on the basis of disability and is
prohibited discrimination. 80 For example, Section 504 prohibits a recipient charter school, like
any other public school, from counseling a prospective student against applying to or enrolling in
the school because the student has a current IEP or Section 504 plan, or because the recipient
does not want to incur costs that are necessary to provide FAPE to a prospective student with a
disability, or because the recipient believes, correctly or incorrectly, that the student has a
disability. 81
If a student with a disability is already in the jurisdiction of a recipient LEA, the recipient is
already responsible for FAPE under Section 504; otherwise, upon enrollment of a student with a
disability in a recipient’s charter school, the recipient is responsible for taking actions to ensure
Section 504 FAPE is provided, including a placement that complies with Section 504. 82 (See
Q&As 19-22 and 24-25, which outline a recipient’s Section 504 FAPE obligations.)
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34 C.F.R. §§ 104.33(a)-(b), 104.35(a).

80

34 C.F.R. § 104.4(b)(1)(i)-(ii).

81

34 C.F.R. § 104.4; 104.33.

82

34 C.F.R. § 104.33(a).
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A decision about placement of a particular student with a disability, consistent with Section 504
FAPE requirements, is distinguishable from the prohibited practice of counseling out on the basis
of disability. That is, even though a placement decision can, in some instances, result in the
provision of services to a particular student with a disability at a setting (location) other than the
charter school, placement through the Section 504 process ensures that the recipient maintains
responsibility for the student’s education, including provision of services needed to ensure FAPE
and access to procedural safeguards. 83 Counseling out, on the other hand, is intended to exclude
a prospective student because of the student’s disability.
Similarly, the practice of counseling out enrolled students with disabilities because of their
disabilities by encouraging them to voluntarily transfer from the charter school is also prohibited
discrimination. 84 As indicated above, charter schools must make decisions about the placement
of a particular student with a disability consistent with the FAPE requirements. 85 If the school
believes a currently enrolled student needs additional evaluations or services in order to receive
FAPE, the school must follow Section 504 evaluation and placement procedures. Although an
appropriate placement decision can, in some instances, result in the provision of services to the
student with a disability in a setting other than the charter school setting, that placement decision
must be made in compliance with Section 504 FAPE requirements, including procedural
safeguards. 86 Counseling out, in such a situation, is recipient action that is prohibited because it
is designed to urge, intimidate, or coerce the student on the basis of disability to withdraw or
transfer from the school, perhaps to the school of another recipient. The result could be that a
recipient disenrolls a student without taking further responsibility for the provision of FAPE,
including those FAPE requirements applicable to disenrollment. 87
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34 C.F.R. §§ 104.33-104.36.
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34 C.F.R. §§ 104.4(b)(1)(i)-(ii), 104.33-104.36.

85

34 C.F.R. §§ 104.33-104.36.

86

See, e.g., Q&As 21 and 22 for information about placement determinations and procedural safeguards. For
example, where a charter school proposes to change the placement of a student with a disability to a setting other
than the charter school setting for the entire school day, this would be a proposed significant change in placement
subject to FAPE requirements pertaining to evaluation and notice.
87

A proposed disenrollment of a student with a disability would in most instances be a proposed significant change
in placement for the purposes of FAPE protections. See Q&As 20 and 25. Also, a charter school’s disenrollment
procedures must be in compliance with Section 504 prohibitions against different treatment and discriminatory
effects and in compliance with Section 504 requirements pertaining to providing reasonable modifications to
criteria, policies, practices or procedures. See Q&A 15[A], [B], and [C].
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Section 504 Nondiscrimination Requirements for Students: Rights to FAPE and
Nonacademic and Extracurricular Services and Activities
18.

What are the Section 504 rights to nondiscrimination applicable to enrolled charter
school students?

Charter school students with disabilities must not be excluded from participation in, be denied
access to or limited in, or otherwise subjected to discrimination on the basis of disability in a
charter school’s provision of aid, benefits, services, or opportunities. 88 Charter school students
with disabilities have a right to equal treatment regardless of their disability and to aid, benefits,
services, or opportunities equal to, and as effective as, those the charter school provides to
students without disabilities. 89
Section 504 permits recipients to provide charter school students with disabilities different or
separate aid, benefits, or services only when that action is necessary to provide aid, benefits, or
services that are as effective as those the charter school provides to others. 90 For aid, benefits, or
services to be equally effective, charter school students with disabilities must be afforded an
equal opportunity to obtain the same result, to gain the same benefit, or to reach the same level of
achievement in the most integrated setting appropriate to a particular student’s needs. 91 A key
component of nondiscrimination in public elementary and secondary education is that students
with disabilities, including charter school students with disabilities, are entitled to FAPE
regardless of the nature or severity of the student’s disability. 92
In addition, a recipient, including a charter school LEA, must ensure that any agency or
organization to which it provides significant assistance, including private entities, does not
discriminate on the basis of disability against students in the recipient’s program or activity. 93
Also, recipients are prohibited from, directly or through contractual or other arrangements,
88

34 C.F.R. § 104.4(a), (b)(1)(i)-(iv), (vii).

89

34 C.F.R. § 104.4(b)(1)(ii)-(iii).

90

34 C.F.R. § 104.4(b)(1)(iv). As discussed in connection with requirements related to FAPE and reasonable
modifications, in some situations, Section 504 requires different aid, benefits, or services for students with
disabilities to ensure equal opportunity.

91

34 C.F.R. § 104.4(b)(2). This provision does not require that the aid, benefits, or services provide the identical
result or level of achievement for students with disabilities and students without disabilities. Id.
92
93

34 C.F.R. § 104.33.

34 C.F.R. § 104.4(b)(1)(v). This provision prohibits a recipient from providing significant assistance to another
entity that subjects students in the recipient’s program to disability discrimination. For example, a recipient might
provide significant assistance to a non-profit community organization that offers an after-school program for
students at the school. Among the criteria to be considered in each case in determining whether a recipient’s support
of another entity constitutes significant assistance are the substantiality of the relationship between the other entity,
including financial support by the recipient, and whether the other entity’s activities relate so closely to the
recipient’s program or activity that they fairly should be considered activities of the recipient itself. 34 C.F.R. pt.
104, App. A, ¶ 6. For additional information about significant assistance in the context of Title IX, see OCR, Dear
Colleague Letter: Voluntary Youth Service Organizations (Dec. 15, 2015), www.ed.gov/ocr/letters/colleague201512-voluntary-youth-service-organizations.pdf.
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utilizing criteria, policies, practices, procedures, or other methods of administration that have the
effect of discriminating against qualified students with disabilities on the basis of disability, or
that have the purpose or effect of defeating or impairing accomplishment of the objectives of the
recipient’s program or activity with respect to students with disabilities.94
19.

Does a charter school student with a disability have the same right to FAPE under
Section 504 as a student with a disability enrolled in a traditional public school?

Yes. The right of a charter school student with a disability to FAPE under Section 504, whether
the charter school is a charter school LEA or within a traditional LEA, is the same as the right of
a student with a disability enrolled in a traditional public elementary or secondary school in a
traditional LEA. A recipient with a public elementary or secondary charter school has the same
responsibility under Section 504 that a recipient with a traditional public elementary or
secondary school has to ensure that students with disabilities in its jurisdiction who are eligible
to receive FAPE are provided FAPE. 95
For the purposes of Section 504 FAPE, free means that the recipient must provide educational
and related services to a charter school student with a disability without cost to that student or
that student’s parents, except for those fees that are imposed on students without disabilities or
their parents. 96 An example of the exception would be a charge assessed on all students for
admission to a museum as part of a class field trip.
For the purposes of Section 504 FAPE, an appropriate public education consists of two
elements. 97 The first is that the recipient must provide a charter school student with a disability
regular or special education and related aids and services that are designed to meet the student’s
individual educational needs as adequately as the needs of students without disabilities are met. 98
A recipient’s implementation of an IEP developed in accordance with the IDEA is one means of
meeting the Section 504 FAPE standard for IDEA-eligible students. 99

94

34 C.F.R. § 104.4(b)(4).

95

Under Section 504 the recipient that operates the program of public elementary or secondary education is
responsible for ensuring that these requirements are fulfilled. 34 C.F.R. § 104.33(a). As explained in the text, in
Q&As 9- 11, Section 504 does not bar the implementation of State laws or policies or recipient delegations or other
arrangements by which entities other than the recipient provide services necessary to provide FAPE to charter
school students. Services provided by other entities might include, for example, required evaluations for charter
school students with disabilities or the provision of certain related services to charter school students.
96

34 C.F.R. § 104.33(c)(1). Where a school charges students without disabilities a fee, for example, for a field trip,
it is prohibited from charging students with disabilities more for the same service or benefit, including for services
related to the student’s disability, e.g., accessible transportation for field trip. 34 C.F.R. § 104.4(b)(1)(ii).

97

34 C.F.R. § 104.33(b) (incorporating §§ 104.34-104.36).

98

34 C.F.R. § 104.33(b)(1).

99

34 C.F.R. § 104.33(b)(2).

86

The second is that the recipient must provide a charter school student the rights, outlined in
Q&As 20-22 and 24-25, to evaluation and placement, educational setting, and procedural
safeguards. 100
This document addresses only the right to FAPE provided by, and FAPE requirements imposed
by, Section 504. While OCR enforces the Section 504 rights of students with disabilities who are
IDEA-eligible, this document does not address IDEA FAPE rights of children with disabilities,
or requirements pertaining to IDEA FAPE, imposed by the IDEA. For information about IDEA
FAPE rights and requirements in the context of charter schools, see OSERS’ Frequently Asked
Questions about the Rights of Students with Disabilities in Public Charter Schools under the
Individuals with Disabilities Education Act, issued concurrently with this document. 101
20.

What is the right of a charter school student with a disability with respect to
evaluations related to FAPE under Section 504?

The right of a charter school student with a disability with respect to evaluations required in
connection with Section 504 FAPE is the same as any other public elementary or secondary
school student with a disability.
Under Section 504, if a charter school student needs, or the recipient believes the student needs,
special education or related aids or services because of a disability, the recipient must conduct an
evaluation prior to an initial placement of the student in regular or special education and prior to
any subsequent significant change of placement. 102
For example, even though a charter school student receives reading instruction that has been
effective for his or her age and grade peers, that student is experiencing difficulties in learning to
read. Where school personnel have reason to suspect that these difficulties are the result of a
disability and that special education or related services might be required to enable the student to
learn to read and to otherwise access the charter’s school’s education program, the recipient must
ensure that the student is evaluated pursuant to the requirements of Section 504. 103

100

34 C.F.R. § 104.33(b) (incorporating §§ 104.34-104.36).

101

www.ed.gov/policy/speced/guid/idea/memosdcltrs/faq-idea-charter-school.pdf.

102

34 C.F.R. § 104.35(a). See OCR, Dear Colleague Letter: Charter Schools (May 14, 2014)
www.ed.gov/ocr/letters/colleague-201405-charter.pdf. Charter school students with disabilities have the same rights
as students with disabilities in other public elementary and secondary schools, and the May 14, 2014 letter stated
that in addressing discipline (such as suspensions or expulsions) of students with disabilities, charter schools must
comply with applicable legal requirements governing discipline for misconduct caused by, or related to, the child’s
disability (citing § 34 C.F.R. § 104.35(a) and, generally, 34 C.F.R. §§ 104.4, 104.32-104.36). As explained in the
May 14, 2014 letter, the Section 504 nondiscrimination requirements apply to all school discipline of students with
disabilities and are not limited to exclusionary discipline, citing, generally, 34 C.F.R. § 104.4.
103

34 C.F.R. § 104.35(a).
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Recipient charter school LEAs and traditional LEAs must establish standards and procedures for
initial evaluations and periodic reevaluations of all students, including charter school students,
who because of disability, need or are believed to need special education and/or related aids and
services. 104 These procedures must incorporate the requirements applicable to evaluations,
including requirements applicable to tests and other evaluation materials used in such
evaluations. 105
Although a parent does not have an absolute right to a Section 504 evaluation upon request, a
recipient must ensure the evaluation of a charter school student if it has reason to believe the
student is in need of special education or related services because of disability. 106 A recipient
cannot ignore a parent’s request for evaluation; it must respond in a timely manner. 107 If the
recipient does not agree to evaluate a charter school student pursuant to a parent request because
the recipient does not believe that the student needs special education or related aids and services
because of a disability, the recipient must inform the parent of his or her right to challenge the
decision not to evaluate, including the right to procedural safeguards. 108 (See Q&A 22 on
procedural safeguards.) A recipient violates Section 504 when it knows or has reason to suspect
that a student has a disability, and needs special education or related services, but the recipient
fails to initiate the evaluation process or unreasonably delays conducting an evaluation. 109
In most instances, a charter school’s proposal to disenroll an enrolled student with a disability
constitutes a significant change in placement and triggers the recipient’s duty to conduct a
reevaluation; the recipient must comply with Section 504 FAPE requirements regarding
placement and procedural protections. 110 (See Q&As 21-22.) In situations where the
disenrollment is based on a charter school’s closure, additional factors would be relevant in
determining whether there is a significant change in placement. For example, if a charter school
LEA closes and no longer exists, the student would have to transfer to a new LEA and the new
LEA could elect to provide the same special education and related services in a similar program
as was provided by the previous LEA.

104

34 C.F.R. § 104.35(a)-(b). Section 504 requires procedures for evaluations and placement and for periodic
reevaluations, and it provides that a reevaluation procedure that is consistent with the requirements of the IDEA is
one means of meeting this requirement. 34 C.F.R. § 104.35(d).

105

34 C.F.R. § 104.35(a)-(b). For more information about the requirements of Section 504 regarding evaluations, see
OCR, Protecting Students with Disabilities: Frequently Asked Questions About Section 504 and the Education of
Children with Disabilities (last modified Oct. 16, 2015), www.ed.gov/ocr/504faq.html.

106

34 C.F.R. §§ 104.35(a)-(b), 104.36.

107

Id.

108

Id.

109

Id.

110

34 C.F.R. §§ 104.35(a)-(d), 104.36.
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21.

What are the rights of a charter school student with a disability with respect to
educational setting and placement related to FAPE under Section 504?

The same rights apply to charter school students with disabilities that apply to other public
elementary or secondary school students with disabilities pertaining to educational setting and
placement under Section 504.
Under Section 504 FAPE, students with disabilities, including charter school students, have the
right to be educated with students without disabilities to the maximum extent appropriate to the
needs of the student with a disability. 111 A charter school student with a disability is entitled,
under Section 504 FAPE, to be placed in the charter school regular educational environment
operated by the recipient unless the recipient demonstrates that education of that student cannot
be achieved satisfactorily, even with the use of supplementary aids and services, in the charter
school’s regular educational environment. 112
For example, a student with a disability might exhibit behavior caused by or related to the
student’s disability, and the group of knowledgeable persons responsible for this student’s
placement would first consider if there are supplementary aids and services that would address
the student’s educational needs, including the student’s disruptive behavior so that the behavior
would not impede the student’s own education and would not significantly impair the education
of the other students in the regular education environment. 113 Only if the group determined that
there were no appropriate supplementary aids and services to address the student’s needs,
including the student’s behavioral needs, in the regular educational environment, could they
determine that placement in the regular classroom was not appropriate to the needs of the student
with a disability; and if so, a regular education placement would not be required by Section 504
in this instance. 114
Educational placement decisions are individualized decisions about what educational and related
aids and services will provide FAPE to a particular student with a disability for the purposes of
Section 504. Recipients must ensure that procedures are in place so that placement decisions for
students with disabilities are informed by the evaluation data, and that interpretations of the
evaluation data draw upon information from a variety of sources, including aptitude and
achievement tests, teacher recommendations, physical condition, social or cultural background,
and adaptive behavior. 115 Under Section 504, educational placement decisions must be made by
a group of persons knowledgeable about the student, the meaning of the evaluation data, and the

111

34 C.F.R. § 104.34(a).

112

Id.

113

34 C.F.R. pt. 104, App. A, ¶ 24.

114

Id.

115

34 C.F.R. § 104.35(c).
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placement options. 116 For example, it would be a violation of Section 504 for a charter school
administrator to make an initial educational placement decision, or to make a unilateral change
of placement. 117
When charter schools, like any other public school, make an educational placement decision
about a student with a disability, the decision must be made in compliance with the Section 504
FAPE requirements. 118 Section 504 requires schools to consider, and select, services and
placement options that are effective for eligible students, rather than limiting options to free or
low cost services. 119 Those services can be as varied and as comprehensive as are necessary to
meet a student’s need. 120
For the vast majority of students with disabilities, their educational needs can be met in a regular
educational environment with additional educational supports and services. Where the group
responsible for placement for a charter school student with a disability has determined that the
student’s educational needs can be met in a regular educational environment with additional
educational supports and services, a charter school that operates a regular educational
environment is responsible for meeting the student’s educational needs by providing or
contracting for the provision of needed special education and related aids and services (e.g.,
specialized math instruction, physical therapy, speech and language therapy, or occupational
therapy).
For example, when the group of knowledgeable persons determines that a particular student with
a disability can be educated at the charter school with regular or special education and related
116

For more information about the requirements of Section 504 regarding placements, see OCR, Protecting Students
with Disabilities: Frequently Asked Questions About Section 504 and the Education of Children with Disabilities
(last modified Oct. 16, 2015), www.ed.gov/ocr/504faq.html.
117

This prohibition does not include the situation in which a student with a disability transfers to a charter school in
a new traditional LEA or charter school LEA, when the student has a current Section 504 plan from the former
school, and the charter school, after reviewing the plan, determines that that Section 504 plan provides FAPE and
adopts the Section 504 plan for the student. In addition, if upon reviewing the plan from the former school, the
charter school determines additional evaluation is necessary or that the plan needs to be revised, there is nothing in
Section 504 that prohibits the charter school from implementing the current plan while it conducts the evaluation
and develops the plan. See OCR, Protecting Students with Disabilities: Frequently Asked Questions About Section
504 and the Education of Children with Disabilities (last modified Oct. 16, 2015), www.ed.gov/ocr/504faq.html.
The IDEA has requirements related to IEPs for IDEA-eligible students who transfer to a new traditional LEA or
charter LEA as discussed in OSERS’ Frequently Asked Questions about the Rights of Students with Disabilities in
Public Charter Schools under the Individuals with Disabilities Education Act (Dec. 28, 2016),
www.ed.gov/policy/speced/guid/idea/memosdcltrs/faq-idea-charter-school.pdf. Implementation of an IEP in
compliance with the IDEA is one means for complying with Section 504 requirements pertaining to FAPE. 34
C.F.R. § 104.33(b)(2).
118

34 C.F.R. §§ 104.33-104.36.

119

34 C.F.R. § 104.33. For discussion of a traditional LEA’s or charter school LEA’s obligation to students with
disabilities outside of the FAPE requirement, see OCR, Dear Colleague Letter: Equal Access to Extracurricular
Athletics for Students with Disabilities (Jan. 25, 2013), www.ed.gov/ocr/letters/colleague-201301-504.pdf.
120

Cf. Cedar Rapids Community School District v. Garret F., 526 U.S. 66 (1999) (despite legitimate financial
concerns, a school district is obligated under the IDEA to pay for any related service, like clean intermittent
catheterization, in order to ensure equal access for a student with a disability).
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aids and services, and the related aids and services needed to provide FAPE to this student
include speech therapy as well as other interventions, the charter school is responsible for
implementing the student’s IEP or Section 504 plan. 121 The charter school may not fail to
implement the plan with respect to speech therapy simply because the charter school does not
currently have a speech therapist on staff or on contract or because the charter school does not
want to incur the cost of hiring or contracting for the services of a speech therapist. 122
Section 504 permits a recipient to place a charter school student with a disability in a setting
other than the regular education classroom of the charter school only if the recipient: (1) has
complied with the applicable Section 504 FAPE procedural protections (including evaluation,
placement, and procedural safeguards); (2) can demonstrate that education of a particular charter
school student with a disability in the charter school’s regular educational environment with the
use of supplementary aids and services cannot be achieved satisfactorily; and (3) can
demonstrate that the student’s placement in a setting other than the charter school’s regular
educational environment is in compliance with the requirement that the particular student with a
disability be educated with students without disabilities to the maximum extent appropriate to the
needs of the student with a disability. 123 The third requirement applies regardless of the nature of
the charter school’s student population, i.e., regardless of whether the charter school serves
primarily students with disabilities or primarily students without disabilities, the recipient must
engage in the same inquiry to determine whether the school provides the particular student with a
disability an education where he or she participates with students without disabilities to the
maximum extent appropriate to the needs of that student. 124
The Section 504 regulations provide that the recipient remains responsible for ensuring that
FAPE requirements are met for any student with a disability so placed or referred. 125 The
requirement that a recipient is responsible for ensuring FAPE does not address the issue of
ultimate responsibility for payment of FAPE costs in any given situation. A recipient’s
responsibility for ensuring that FAPE is provided is not determined by what entity ultimately
pays FAPE costs. (See also Q&As 9-11.)

121

34 C.F.R. § 104.33.

122

Id.

123

34 C.F.R. §§ 104.33(b)(3), 104.34(a)-(b), and 104.35(c).

124

34 C.F.R. § 104.34.

125

34 C.F.R. §§ 104.33(b)(3), 104.34(a)-(b), and 104.35(c).

91

22.

What procedural safeguards are applicable to the right to Section 504 FAPE of a
charter school student with a disability (and the student’s parents)?

Charter school students with disabilities (and their parents) have the same rights to procedural
safeguards under Section 504 as students with disabilities who are enrolled in a traditional public
elementary or secondary school (and their parents). Specifically, they are entitled to a system of
procedural safeguards to have notice about and to challenge the recipient’s actions regarding the
identification, evaluation, or educational placement of students who, because of disability, need
or are believed to need special education or related aids and services. 126
The system of procedural safeguards must also include an opportunity for the parents of the
person with a disability to examine relevant records, an impartial hearing with opportunity for
participation by the student’s parents and representation by counsel, and a review procedure. 127
Compliance with the procedural safeguards of IDEA is one means for a recipient to meet this
Section 504 requirement. 128
23.

What are the rights of a charter school student with a disability regarding
nonacademic and extracurricular services and activities?

Under Section 504, public school students with disabilities, including charter school students
with disabilities, are entitled to equal treatment and nondiscrimination in nonacademic and
extracurricular services and activities. The recipient must provide nonacademic and
extracurricular services and activities in a manner that affords students with disabilities an equal
opportunity for participation. 129 Examples of such services and activities include counseling
services, transportation, health services, recreational activities, special interest groups or clubs
sponsored by the recipient, and activities related to employment of students. 130 The Section 504
nondiscrimination requirements also apply to interscholastic, club, or intramural athletics. 131

126

34 C.F.R. § 104.36.

127

Id.

128

Id.

129

34 C.F.R. § 104.37(a)-(c).

130

Id.

131

34 C.F.R. § 104.37(c). For more information about the requirements of Section 504 in athletics at the elementary
and secondary school level, OCR, Dear Colleague Letter: Equal Access to Extracurricular Athletics for Students
with Disabilities (Jan. 25, 2013), www.ed.gov/ocr/letters/colleague-201301-504.pdf.
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24.

Is a charter school student with a disability entitled to transportation?

The rights of charter school students with disabilities to transportation under Section 504 are the
same as other public elementary and secondary school students with disabilities. If a recipient is
providing transportation to other charter school students, a student with a disability is entitled to
transportation services in a manner that is necessary to provide equal opportunity to the
student. 132
Even if a recipient is not providing transportation to other charter school students, a particular
charter school student with a disability is entitled to transportation if the group responsible for
the student’s placement determines that transportation is a related service necessary to provide
FAPE, as required by Section 504, to the student. 133
25.

Do Section 504 rights affect a recipient’s actions to discipline charter school students
with disabilities?

Yes. With regard to disciplinary actions, including suspension or expulsion, the Section 504
rights of charter school students with disabilities are the same as other public elementary and
secondary school students with disabilities. Section 504 prohibits charter schools from
unnecessarily treating students differently on the basis of disability, including disciplining
students with disabilities more harshly than students without disabilities for the same type of
behavior. 134 In addition, the Section 504 FAPE rights of charter school students with disabilities
extend to disciplinary actions that constitute a significant change in placement, and charter
schools must comply with applicable legal requirements. 135 When addressing discipline for
students with disabilities, it is important that charter schools comply with applicable legal
requirements governing the discipline of a child for misconduct caused by, or related to, the
child’s disability. 136

132

34 C.F.R. § 104.37(a).

133

34 C.F.R. § 104.33(b).

134

34 C.F.R. § 104.4. See OCR, Dear Colleague Letter: Charter Schools (May 14,
2014),www.ed.gov/ocr/letters/colleague-201405-charter.pdf (citing, generally, 34 C.F.R. § 104.4).

135

34 C.F.R. § 104.35(a). See OCR, Dear Colleague Letter: Charter Schools (May 14, 2014)
www.ed.gov/ocr/letters/colleague-201405-charter.pdf (citing 34 C.F.R. § 104.35(a) and, generally, §§ 104.32104.36).
136

34 C.F.R . § 104.35(a). See generally 34 C.F.R. §§ 104.4, 104.32-36.
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Nondiscrimination Requires Accessibility of Charter School Programs and Facilities
26.

Must charter school programs and facilities be accessible to and usable by persons
with disabilities?

Yes. Section 504 requires that all recipients make their programs and facilities accessible. 137 For
example, schools must ensure that students and other persons with disabilities, including parents,
are not denied access to programs and services because of inaccessible facilities, including
academic buildings, walkways, restrooms, athletic facilities, and parking spaces. 138
Section 504 incorporates specific physical accessibility requirements that apply to facilities
constructed or altered by, on behalf of, or for the use of a recipient if the construction or
alteration commenced after June 3, 1977. 139 These requirements apply to recipients with respect
to charter school facilities in the same manner that they apply to other recipients and other
facilities. (Title II incorporates specific accessibility requirements that apply to facilities
constructed or altered by, on behalf of, or for the use of a public entity if the construction or
alteration commenced after January 26, 1992. 140)
Regardless of when a charter school’s facilities were built or altered, a recipient must ensure that
qualified persons with disabilities are not discriminated against or excluded from participation in
its program or activity because facilities are inaccessible to or unusable by persons with
disabilities. 141 Examples of possible means for complying with this requirement include, but are
not limited to, reassignment of classes and other services to an accessible floor of the charter
school facility, alteration of existing charter school facilities, and construction of new charter
school facilities that meet applicable accessibility requirements.
A recipient, in selecting facilities for charter schools, including facilities to rent, is prohibited
from selecting a facility if: (1) it would have the effect of excluding persons with disabilities
from the recipient’s program, denying persons with disabilities the benefits of the recipient’s
program, or otherwise discriminating against persons with disabilities; or (2) it would have the
purpose or effect of defeating or substantially impairing the accomplishment of the objectives of
the service, program, or activity for persons with disabilities. 142
137

34 C.F.R. §§ 104.21-104.23.

138

34 C.F.R. §§ 104.21-104.23; 28 C.F.R. §§ 35.149-35.151.

139

34 C.F.R. §§ 104.21, 104.23, and Notice of Interpretation of Section 504 regulations, 77 Fed. Reg. 14,972
(March 14, 2012), regarding construction and alterations commenced on or after September 15, 2010 (notice
available at www.gpo.gov/fdsys/pkg/FR-2012-03-14/pdf/2012-6122.pdf). This Notice references the Title II
regulations pertaining to accessibility, 28 C.F.R. §§ 35.149-35.151.
140

28 C.F.R. §§ 35.149, 35.151.

141

34 C.F.R. §§ 104.21-104.22; 28 C.F.R. §§ 35.149-35.150.

142

34 C.F.R. § 104.4(b)(5); 28 C.F.R. § 35.130(b)(4); see 28 C.F.R. pt. 35, App. B (“Paragraph (b)(4) specifically
applies the prohibition enunciated in § 35.130(b)(3) to the process of selecting … existing facilities to be used by the
public entity.”).
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The requirements, that a recipient ensure that qualified persons with disabilities are not
discriminated against or excluded from participation in its program or activity because facilities
are inaccessible to or unusable by persons with disabilities, are not limited to facilities owned by
a recipient, but also extend to rented facilities. At a minimum, therefore, a recipient must not use
a rented facility for a charter school if the facility is inaccessible to or unusable by persons with
disabilities such that it results in the exclusion of persons with disabilities from participation in
the recipient’s program or other discrimination against persons with disabilities. 143 If a recipient
(or public entity) rents a facility for a charter school, and alterations or new construction are
made to the facility by, on behalf of, or for the use of the recipient (or public entity), the specific
accessibility requirements applicable under Section 504, based on the date the alteration or
construction commenced, apply. 144
Administrative Requirements
27.

Does Section 504 impose administrative requirements to ensure the rights of charter
school students with a disability are protected?

Yes. Under Section 504, a recipient that employs 15 or more persons is required to comply with
the requirements outlined below. 145 The same requirements apply regardless of whether the
recipient’s program includes charter schools, traditional public schools, or both. These
requirements are:
•

Designate at least one person to coordinate its efforts to comply with Section 504 and
identify the person responsible for coordination in publications and materials pursuant to
the notification requirements outlined in this answer. 146 (Schools often refer to these
individuals as “Section 504 coordinators.”) Section 504 requires the recipient to take
steps so that the notification reaches participants, beneficiaries, applicants, and
employees, such as, in this situation, students, parents, and the public. 147

•

Adopt grievance procedures that incorporate appropriate due process standards and that
provide for the prompt and equitable resolution of complaints alleging any action

143

Id.; 34 C.F.R. §§ 104.21-104.22. Also, if the landlord that rents out the facility is a recipient (or public entity),
depending on the date of construction or alteration of the facility, the facility could be subject to specific
requirements applicable to new construction or alterations for which the recipient (or public entity) landlord is
responsible. 34 C.F.R. § 104.23; 28 C.F.R. § 35.151.
144

34 C.F.R. § 104.23; 28 C.F.R. § 35.151.

145

34 C.F.R. §§ 104.7-104.8.

146

34 C.F.R. §§ 104.7(a), 104.8(a).

147

34 C.F.R. § 104.8. Section 104.8(a) does not specify that recipient must include the address or telephone number
of the Section 504 coordinator. OCR, however, considers that identifying the Section 504 coordinator without
information about how to contact that person does not constitute an effective notice. An acceptable nondiscrimination notice should provide information on how to contact the responsible employee. See OCR, Notice of
Nondiscrimination (Aug. 2010), www.ed.gov/ocr/docs/nondisc.pdf.

95

prohibited by Section 504. 148 (These grievance procedures apply to any action prohibited
by Section 504, and are separate from the procedural safeguards discussed in Q&A 22.)
•

Take initial and continuing steps to notify current and prospective students and their
parents, employees, and unions or professional organizations holding collective
bargaining or professional agreements with the recipient that it does not discriminate on
the basis of disability in violation of Section 504. 149 Section 504 identifies requirements
pertaining to the content and distribution of the notice. 150 For example, with respect to
content, charter school recruitment materials must indicate that the recipient does not
discriminate against people with disabilities in charter school admission or other
treatment of students. A recipient must include its nondiscrimination notices in its
publications containing general information and in its recruitment materials so that
charter school applicants and students can easily find this information. 151 This notice
requirement applies, for example, to general information or recruitment materials that the
recipient publishes in printed materials or on its website.

A recipient charter school LEA or traditional LEA must comply with these administrative
requirements. If, on the other hand, a charter school is not a recipient, for example, it is a school
of a recipient LEA and is not a recipient itself, it is sufficient for the purposes of Section 504 for
the school to use the services of the LEA’s Section 504 coordinator for its students, to use the
LEA’s grievance procedures for its students, and to use the LEA’s nondiscrimination notice in its
publications and postings.
28.

Are charter school LEAs required to report information to OCR’s Civil Rights Data
Collection (CRDC)?

Yes. ED requires recipient LEAs, including charter school LEAs, to report to the CRDC
information related to compliance by the charter school LEAs and their charter schools with
Section 504 and other civil rights laws that OCR enforces. 152 Traditional LEAs also have the
obligation to report to the CRDC information related to compliance with the civil rights laws by
the LEAs and their schools, including their charter schools. 153
OCR uses the information in its enforcement efforts, and other ED offices and Federal agencies
and the public, including policymakers and researchers, also use CRDC information in their
work. Recipient LEAs can use the information they report to the CRDC to monitor their
148

34 C.F.R. § 104.7(b). Section 504 does not require grievance procedures for complaints from applicants for
employment or from applicants for admission to postsecondary educational institutions.
149

34 C.F.R. § 104.8(a).

150

34 C.F.R. § 104.8(a)-(b).

151

Id.

152

20 U.S.C. § 3413(c); 34 C.F.R. § 104.61 (incorporating 34 C.F.R. §§ 100.6-100.10).

153

Id.
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compliance with the civil rights laws, including identification of potential civil rights problems
for resolution, as appropriate.

Prohibition against Retaliation
29.

Are charter school students with a disability and their parents protected from
retaliation for exercising, or seeking to exercise, rights to nondiscrimination?

Yes. The same protections against retaliation that apply to other public school students and their
parents apply to charter school students and their parents. That is, recipients are prohibited from
retaliating against any person for the purpose of interfering with any right or privilege under
Section 504, or because the person has made a complaint, testified, assisted, or participated in
any manner in an investigation, proceeding, or hearing under Section 504. 154
Resources
30.

What resources are available from ED for more information about the Section 504
rights of charter school students with a disability, including how to file a complaint
of disability discrimination?

Students, prospective students, parents, traditional and charter school LEAs, charter schools,
charter school authorizers, or any other person or organization interested in the rights of charter
school students with disabilities, and how to ensure those rights, may contact the OCR office
serving their State. Technical assistance about the requirements of Section 504and other laws
enforced by OCR is available, upon request, from the OCR enforcement office for the State in
which a particular recipient or public entity is located. Contact information for these offices and
for OCR’s Customer Service Office is available at
wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm. Alternatively, interested persons may
contact OCR’s Customer Service Office by phone at 1-800-421-3481; TDD: 1-800-877-8339.
OCR’s website, www.ed.gov/ocr, also provides information on a variety of topics related to the
rights of persons with disabilities and the obligations of recipients under Section 504 and public
entities under Title II.
Information about how to file a complaint of discrimination is on OCR’s website at
www.ed.gov/ocr.

154

34 C.F.R. § 104.61 (incorporating 34 C.F.R. § 100.7(e)); OCR, Dear Colleague Letter: Retaliation (Apr. 24,
2013), www.ed.gov/ocr/letters/colleague-201304.pdf.
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Notice of Significant Guidance. The U.S. Department of Education (Department) has determined
that this Frequently Asked Questions document is significant guidance under the Office of
Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432
(Jan. 25, 2007). See www.whitehouse.gov/sites/default/files/omb/memoranda/fy2007/m07-07.pdf.
Significant guidance is non-binding and does not create or impose new legal requirements. The
Department is issuing this letter to provide State and local educational agencies, including charter
schools that operate as LEAs and charter schools that are part of traditional LEAs, with
information to assist them in meeting their obligations under the IDEA and its implementing
regulations. 20 U.S.C. 1400 et seq.; 34 CFR Part 300. This letter also provides members of the
public with information about their rights under the laws and regulations.
If you are interested in commenting on this letter or have questions, please send them to the Office
of Special Education and Rehabilitative Services by email at IDEAcharterschools@ed.gov, by
phone at 202-245-7468 (TDD 800-877-8339), or by mail to the U.S. Department of Education,
550 12th Street, SW., Potomac Center Plaza, room 5319, Washington, D.C. 20202. For further
information about the Department’s guidance processes, please visit
www.ed.gov/policy/gen/guid/significant-guidance.html.

U.S. Department of Education, Office of Special Education and Rehabilitative Services,
Frequently Asked Questions about the Rights of Students with Disabilities in Public Charter
Schools under the Individuals with Disabilities Education Act (December 28, 2016)
The Office of Special Education and Rehabilitative Services (OSERS) is issuing this guidance to
provide charter schools, States, State educational agencies (SEAs), local educational agencies
(LEAs), other public agencies, parents, and other stakeholders with information regarding the
rights of children with disabilities attending charter schools and their parents under the
Individuals with Disabilities Education Act (IDEA or Act). Specifically, the guidance emphasizes
that children with disabilities who attend public charter schools and their parents retain all rights
and protections under Part B of IDEA just as they would if the children were enrolled in other
public schools. The Questions and Answers included in this document also address questions
regarding IDEA requirements governing the provision of a free appropriate public education
(FAPE) to IDEA-eligible students attending charter schools, child find and evaluations,
placement procedures, procedural safeguards, IDEA funding and IDEA obligations related to
charter school closures, and other topics. This guidance is being released jointly with guidance
from the United States Department of Education’s (ED’s or Department’s) Office for Civil
Rights (OCR) addressing the rights of students with disabilities under Section 504 of the
Rehabilitation Act of 1973 (Section 504) available at:
http://www2.ed.gov/about/offices/list/ocr/docs/dcl-faq-201612-504-charter-school.pdf.
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Overview
1. Why have ED’s OSERS and OCR issued separate guidance documents about the rights
of students with disabilities in charter schools?
In recent years, stakeholders have advised OSERS and OCR of a need for more information
about the rights of students with disabilities who attend, or wish to attend, charter schools under
the laws for which OSERS (IDEA) and OCR (Section 504 of the Rehabilitation Act of 1973 and
Title II of the Americans with Disabilities Act of 1990, both as amended) are responsible. In
considering how best to address this need, OSERS and OCR determined that the laws for which
the respective offices are responsible are sufficiently different in terms of purposes, definitions of
the populations of students covered, and requirements, that two coordinated, but separate,
documents are necessary to outline with clarity the rights of students with disabilities in charter
schools under the respective laws. For this reason, OSERS and OCR have, in coordination,
issued separate guidance documents addressing the rights of students with disabilities in charter
schools under these complementary, but different, laws. 1
2. What is the purpose of the IDEA?
IDEA is the Federal law that assists States, and through them, LEAs, in providing special
education and related services to children with disabilities. The primary purpose of the IDEA
Part B program 2 is for States and school districts to make FAPE, as defined in the IDEA,
available to all eligible children with disabilities and to ensure that IDEA’s rights and protections
are afforded to eligible children and their parents. 3
3. How are charter schools defined under the IDEA Part B regulations?
While charter schools are established according to individual State charter school laws, the term
“charter school,” as used in this document and as defined in the current IDEA Part B regulations,
has the meaning of “charter school” in the Elementary and Secondary Education Act of 1965
1

See OCR guidance document, Frequently Asked Questions about the Rights of Students with Disabilities in Public
Charter Schools under Section 504 of the Rehabilitation Act of 1973, December 28, 2016,
http://www2.ed.gov/about/offices/list/ocr/docs/dcl-faq-201612-504-charter-school.pdf.
2
Part B of IDEA is a formula grant program, consisting of the Grants to States program authorized under section
611 of the Act and the Preschool Grants Program authorized under section 619 of the Act. States that meet specified
grant eligibility conditions receive grants (financial assistance) under Part B from the Department, and the amount of
each grant award is determined based on a statutory formula. Once a State receives its grant, it is able to retain a
specified amount of funds for administration and other authorized State-level activities. States distribute most of
their Part B grant awards by making subawards to eligible LEAs or school districts, including charter schools that
operate as LEAs, for use in accordance with Part B of the Act. 34 CFR §§300.705 and 300.816. Hereafter, this
document will include both programs (sections 611 and 619) when referring to Part B grants (to States) or Part B
subawards or subgrants (to LEAs).
3
The term “parent” means a biological or adoptive parent of a child; a foster parent, unless State law, regulations, or
contractual obligations with a State or local entity prohibit a foster parent from acting as a parent; a guardian
generally authorized to act as the child's parent, or authorized to make educational decisions for the child (but not
the State if the child is a ward of the State); an individual acting in the place of a biological or adoptive parent
(including a grandparent, stepparent, or other relative) with whom the child lives, or an individual who is legally
responsible for the child's welfare; or a surrogate parent who has been appointed in accordance with 34 CFR
§300.519. 34 CFR §300.30.
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(ESEA), as amended by the No Child Left Behind Act of 2001 (NCLB). 34 CFR §300.7. Because
the NCLB definition of “charter school” was recently amended by the Every Student Succeeds Act
of 2015 (ESSA), the ESSA definition of “charter school” applies for purposes of this document and
IDEA Part B. Section 4310(2) of the ESEA, as amended by the ESSA, provides that:
The term “charter school” means a public school that:
A In accordance with a specific State statute authorizing the granting of charters to schools,
is exempt from significant State or local rules that inhibit the flexible operation and
management of public schools, but not from any rules relating to the other requirements
of this paragraph [the paragraph that sets forth the Federal definition];
B Is created by a developer as a public school, or is adapted by a developer from an existing
public school, and is operated under public supervision and direction;
C Operates in pursuit of a specific set of educational objectives determined by the school’s
developer and agreed to by the authorized public chartering agency;
D Provides a program of elementary or secondary education, or both;
E Is nonsectarian in its programs, admissions policies, employment practices, and all other
operations, and is not affiliated with a sectarian school or religious institution;
F Does not charge tuition;
G Complies with the Age Discrimination Act of 1975 [42 U.S.C. 6101 et seq.], title VI of
the Civil Rights Act of 1964 [42 U.S.C. 2000d et seq.], title IX of the Education
Amendments of 1972 [20 U.S.C. 1681 et seq.], section 504 of the Rehabilitation Act of
1973 [29 U.S.C. 794], the Americans with Disabilities Act of 1990 [42 U.S.C. 12101 et
seq.], section 444 of the General Education Provisions Act [20 U.S.C. 1232g] (commonly
referred to as the “Family Educational Rights and Privacy Act of 1974”), and Part B of
the Individuals with Disabilities Education Act [20 U.S.C. 1411 et seq.];
H Is a school to which parents choose to send their children, and that—
i. Admits students on the basis of a lottery, consistent with section 4303(c)(3)(A) of the
ESEA, if more students apply for admission than can be accommodated; or
ii. In the case of a school that has an affiliated charter school (such as a school that is
part of the same network of schools), automatically enrolls students who are enrolled
in the immediate prior grade level of the affiliated charter school and, for any
additional student openings or student openings created through regular attrition in
student enrollment in the affiliated charter school and the enrolling school, admits
students on the basis of a lottery as described above;
I

Agrees to comply with the same Federal and State audit requirements as do other
elementary schools and secondary schools in the State, unless such State audit
requirements are waived by the State;
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J

Meets all applicable Federal, State, and local health and safety requirements;

K Operates in accordance with State law;
L Has a written performance contract with the authorized public chartering agency in the
State that includes a description of how student performance will be measured in charter
schools pursuant to State assessments that are required of other schools and pursuant to
any other assessments mutually agreeable to the authorized public chartering agency and
the charter school; and
M May serve students in early childhood education programs or postsecondary students.
20 U.S.C. §7221i(2).
4. Who is a child with a disability under IDEA?
A child with a disability is a child evaluated in accordance with 34 CFR §§300.304 through
300.311, as having one or more specified disabilities 4 and who, because of disability, needs
special education and related services. Under IDEA, States provide special education and related
services to eligible children with disabilities who reside in the State and who are within a State’s
mandatory age range for the provision of FAPE. Entitlement to FAPE begins at a child’s third
birthday, and could last until the child’s 22nd birthday, depending on State law or practice, or the
order of any court, respecting the provision of public education to children of those age ranges.
34 CFR §300.102(a)(1).
5. Do children with disabilities who attend charter schools and their parents retain all
rights and protections under Part B of IDEA?
Yes, charter schools are public schools; therefore, children with disabilities who attend charter
schools and their parents retain all rights and protections under Part B of IDEA just as they
would if the children were enrolled in other public schools. 34 CFR §300.209(a). This is true
regardless of whether the charter school operates as an LEA under State law, is a public school of
an LEA, or is a nonprofit entity that is neither an LEA nor a public school of an LEA.
34 CFR §300.209. The specific rights and protections most relevant to charter school children
with disabilities and their parents are described more fully in the following Q’s & A’s.
Treatment of Charter Schools under IDEA
6. How are charter schools treated under IDEA?
The answer to this question depends upon how a charter school operates or is designated under
State law. As an initial matter, the State, through law, regulation, policies, and procedures, in
carrying out its general supervisory responsibility for all educational programs for children with
disabilities administered in the State, must address how a charter school fits into the State’s
process for administering IDEA subgrants and for ensuring that FAPE is made available to all
eligible children with disabilities. 34 CFR §§300.100 and 300.149(a). As a practical matter, most
4

For a list of specific disability categories and their regulatory definitions, see 34 CFR §300.8.
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States utilize a structure that allocates IDEA subgrants to eligible LEAs, which, in turn, have
initial or primary responsibility for ensuring FAPE. Section 300.209 also addresses the possible
assignment of initial FAPE responsibilities, and includes a requirement for equitable treatment of
charter schools within an LEA. The regulation establishes three options: 1) charter schools can
be public schools of the LEA; 2) charter schools can be LEAs themselves; or 3) charter schools
can be nonprofit entities that are neither LEAs nor schools of an LEA. 5 Notwithstanding these
three categories, State law may designate another public entity, such as another LEA, as initially
responsible for ensuring that IDEA requirements are met for children with disabilities attending a
charter school. Whether or not a State or SEA assigns primary or initial FAPE responsibilities to
another entity, OSERS expects that the responsible entity or agency will have the ability and
capacity to either provide or ensure the provision of FAPE and meet applicable IDEA
requirements. See, e.g., 34 CFR §§300.200-300.224. It is important to note that, regardless of
any assignment of responsibility for ensuring that the requirements of Part B of IDEA are met,
the SEA is not relieved of its IDEA Part B responsibilities and retains ultimate responsibility for
ensuring the provision of FAPE under IDEA. See Q&A #9 below and 34 CFR §§300.149(a) and
300.600.
7. What are the responsibilities of an LEA when a charter school is a public school of an
LEA?
For a charter school that is a public school of an LEA that receives an IDEA Part B subaward or
subgrant, the LEA must serve children with disabilities attending that charter school “in the same
manner as the LEA serves children with disabilities in its other schools, including providing
supplementary and related services on site at the charter school to the same extent that the LEA
has a policy or practice of providing such services on the site to its other public schools.”
34 CFR §300.209(b)(1)(i). Where a charter school is a school of an LEA, that LEA is responsible
for ensuring that children with disabilities in the charter school are provided FAPE consistent
with the requirements of IDEA, unless State law assigns responsibility to some other entity.
34 CFR §300.209(b)(2)(i).
8. What are a charter school LEA’s responsibilities under IDEA?
The second type of charter school mentioned in IDEA is a charter school that is its own LEA. To
operate as a charter school LEA that receives a subgrant and is responsible for implementing the
requirements of IDEA Part B, the charter school LEA must meet certain criteria. First, the charter
school LEA must meet the IDEA Part B definition of “LEA” in 34 CFR §300.28, which means
that it is legally constituted within a State for either administrative control or direction of, or to
perform a service function for public elementary or secondary schools in a city, county,
township, school district or other political subdivision of a State or a combination of districts or
counties. The question of whether a charter school is its own LEA or a public school within an
LEA generally is determined by State charter school law. Next, the charter school LEA must
establish its eligibility, consistent with section 613 of IDEA and 34 CFR §§300.200-300.213 to
receive a subgrant of IDEA Part B funds from the State. LEAs that receive these funds, including
5

This document primarily focuses on charter schools that operate as LEAs and charter schools that are public
schools of an LEA. Unless otherwise noted, this document does not address charter schools that are neither LEAs
nor schools of an LEA.
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charter school LEAs, must use them in accordance with Part B of IDEA for the purposes of
providing special education and related services to children with disabilities, and to ensure that
the rights of eligible children and their parents are protected. 34 CFR §300.705(a).
The charter school LEA is responsible for ensuring that the requirements of Part B of IDEA are
met, unless State law assigns responsibility to some other entity. 34 CFR §300.209(c). The
charter school LEA’s responsibilities are generally the same as any other LEA and include
implementing child find and conducting periodic evaluations and reevaluations, developing,
reviewing, and revising individualized education programs (IEPs), and providing or arranging
for the provision of required special education and related services in the child’s least restrictive
environment (LRE), affording eligible children and their parents procedural safeguards and due
process rights, and complying with the confidentiality of information requirements. 6
Accordingly, the charter school LEA must ensure that a child with a disability and his or her
parents are afforded all rights and protections specified in IDEA that they would have received if
the child were enrolled in another public school program. In instances where the charter school
LEA may not already have available the type of special education or related services necessary to
provide FAPE as specified in a student’s IEP, unless State law assigns responsibility to some
other entity, the charter school LEA must arrange to provide the services directly or, consistent
with the applicable State charter school law, may choose to contract with another service
provider to ensure the provision of the required special education and related services at no cost
to the parents.
9. What is the SEA’s responsibility for general supervision of the education of children
with disabilities attending charter schools under IDEA?
Each SEA has the statutory responsibility to exercise general supervision over all educational
programs for children with disabilities administered within the State, including programs for
children with disabilities in charter schools. The SEA is responsible for ensuring that all such
programs meet the educational standards of the SEA, including IDEA Part B requirements.
34 CFR §300.149(a)(2). As described in other sections of this document, specific IDEA Part B
responsibilities regarding charter schools depend upon how the State designates those schools
under State law consistent with applicable IDEA Part B requirements. As explained in Q&A #6
above, charter schools can operate as public schools of the LEA, as LEAs themselves, or as
nonprofit entities that are neither LEAs or schools of an LEA. Regardless of the charter school’s

The IDEA Part B regulations governing confidentiality of information, at 34 CFR §§300.610−300.626, contain
requirements which address inspection and review, amendment, and consent for disclosure of personally identifiable
information from education records collected, maintained, or used by participating agencies under Part B. Students
with disabilities attending charter schools and their parents are also protected by the Family Educational Rights and
Privacy Act (FERPA). 20 U.S.C. 1232g and 34 CFR part 99. More information about FERPA is available at:
www.ed.gov/fpco. Note that the Part B confidentiality of information provisions incorporate some of the FERPA
requirements but also include several provisions that are specifically related to children with disabilities. For more
information, see ED’s additional guidance regarding IDEA and FERPA Confidentiality Provisions released in June
2014, available at: www2.ed.gov/policy/gen/guid/ptac/pdf/idea-ferpa.pdf.
6
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status, the SEA retains the ultimate responsibility for ensuring that the requirements of Part B of
IDEA are met, consistent with 34 CFR §300.149. 7
10. Does a charter school authorizer have responsibilities under IDEA?
A charter school authorizer or “authorized public chartering agency,” as defined in the ESEA,
means an SEA, LEA or other public entity that has the authority pursuant to State law and
approved by the Secretary to authorize or approve a charter school. 20 U.S.C. § 7221(i)(1).
While IDEA does not assign any specific IDEA responsibilities to the charter school authorizer,
consistent with the definitions of authorizer and charter school in section 4310 of the ESSA,
OSERS expects that a charter school authorizer will be able to ensure that any charter school that
it authorizes complies with the terms of its charter as well as applicable Federal and State laws,
including other civil rights laws such as Title II of the Americans with Disabilities Act. In most
cases, the applicable State charter school law will specify the authorizer’s responsibilities.
Therefore, it is essential for the authorizer to be knowledgeable about IDEA requirements in
carrying out its State-imposed responsibilities. In some States, depending on State law,
authorizers may be LEAs, SEAs, or other entities. If this is the case, both LEAs and SEAs have
specific responsibilities assigned to them under IDEA, separate from their responsibilities as
authorizers, with respect to children with disabilities attending charter schools and their parents.
As noted in Q&A #9 above, IDEA requires each SEA to exercise general supervision over all
educational programs for children with disabilities in the State to ensure that all such programs
meet the educational standards of the SEA and IDEA Part B requirements. 34 CFR §300.149. As
a practical matter and as determined by State law, charter school authorizers often play a critical
role in educating charter schools about their responsibilities under IDEA and the regulations,
policies, and procedures for implementing an IDEA structure or methods of administration. In
addition, State charter school laws generally make authorizers responsible for ensuring that the
charter schools they authorize demonstrate that they have the capacity to comply with applicable
Federal and State laws, including IDEA requirements assigned to them as public schools of the
State. Therefore, authorizers should be knowledgeable about the requirements of IDEA necessary
to fulfill their responsibilities under State charter school laws to authorize, monitor, support, and
if necessary, close charter schools.
FAPE and Provision of Services
11. What is FAPE?
Under IDEA, FAPE is a statutory term. It is defined to include special education and related
services that: (a) are provided at public expense, under public supervision and direction, and
without charge; (b) meet the standards of the SEA, including IDEA Part B requirements; (c)
include an appropriate preschool, elementary school, or secondary school education in the State
7

If the charter school is not an LEA that receives IDEA Part B funds under 34 CFR §§300.705 and 300.816, or a
school that is part of an LEA that receives an IDEA Part B subaward or subgrant, then the SEA is responsible for
ensuring that children with disabilities are provided FAPE. There is nothing in IDEA that precludes the State from
assigning to another entity responsibility for ensuring that the requirements of IDEA are met with respect to children
with disabilities attending a particular charter school and their parents. However, the SEA must maintain ultimate
responsibility for ensuring compliance with IDEA, consistent with 34 CFR §300.149.
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involved; and (d) are provided in conformity with an IEP that meets the requirements of
34 CFR §§300.320 through 300.324. 34 CFR §300.17; see also 20 U.S.C. 1401(9). Further, each
child with a disability is entitled to receive FAPE in the LRE. 34 CFR §300.114-300.118.
12. How do charter schools implement the requirement to provide FAPE?
Under IDEA, the vehicle for ensuring the provision of FAPE to all students with disabilities,
including charter school students with disabilities, is a properly-developed IEP.
34 CFR §§300.101, 300.112, 300.201 and 300.17. Accordingly, all children with disabilities in
charter schools must receive special education and related services and supplementary aids and
services in accordance with the child’s IEP. The IEP is the written statement for a child with a
disability that is developed, reviewed, and revised in a meeting in accordance with §§300.320
through 300.324. 34 CFR §300.320(a).
As previously discussed, under 34 CFR §300.209(c)(2), charter schools that are LEAs are
responsible for ensuring the development and implementation of a child’s IEP and that FAPE is
provided in accordance with a child’s IEP, unless State law assigns responsibility to some other
entity. In the case of a charter school that is a public school of an LEA, that LEA is responsible
for ensuring the development and implementation of a child’s IEP and ensuring that FAPE is
provided in accordance with a child’s IEP, unless State law assigns responsibility to some other
entity. 34 CFR §300.209(b)(2).
13. What are a charter school’s responsibilities for serving a child with a disability once
that child is enrolled?
Under 34 CFR §300.323(a), at the beginning of each school year, each responsible public agency
must have in effect for each child with a disability in its jurisdiction an IEP that meets IDEA
requirements. If a charter school LEA is the responsible entity, the charter school LEA must
ensure that the child’s IEP Team, a group that includes school officials and the child’s parents
and the child, whenever appropriate, reviews the child’s IEP periodically, but not less than
annually, to ensure that the annual goals are being achieved, and revises the IEP as appropriate.
34 CFR §300.324(b)(1); see also 34 CFR §300.321 (IEP Team). Each LEA also must take steps
to ensure that one or both of the parents of a child with a disability are present at each IEP Team
meeting or are afforded the opportunity to participate. Parents must be notified of the meeting
early enough to ensure that they have an opportunity to attend, and the meeting must be
scheduled at a mutually agreed on time and place. 34 CFR §300.322(a). 8 In general, once a child
with a disability is enrolled in the charter school, the responsible public agency, commonly the
LEA, must convene a meeting of the IEP Team, to develop the child’s IEP. If the charter school
is its own LEA, that LEA would initiate and conduct the meeting. If the charter school is a public
school of an LEA, the LEA that includes the charter school must initiate and conduct the meeting
8

Note that under 34 CFR §300.324(a)(4), in making changes to a child’s IEP after the annual IEP Team meeting,
the parent and the public agency may agree not to convene an IEP Team meeting for the purposes of making those
changes, and instead may develop a written document to amend or modify the child’s current IEP. Further, under 34
CFR §300.324(a)(6), changes to the IEP may be made by the entire IEP Team at an IEP Team meeting, or by
amending the IEP rather than redrafting the entire IEP, as described in 34 CFR §300.324(a)(4). This regulation also
provides that upon request, parents must be given a copy of the revised IEP with the amendments incorporated.
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and ensure that the child’s IEP Team is appropriately convened so that the relevant IDEA
requirements are met. As a practical matter, IEP Team meetings are generally initiated at the
school level, but the LEA is responsible for conducting the meeting and for developing,
reviewing, and revising the child’s IEP. 34 CFR §§300.323(a) and (c) and 300.324(a)-(b). Each
child’s IEP must include, among other things, a statement of the child’s annual goals, including
academic and functional goals, the special education, related services and supplementary aids
and services, based on peer-reviewed research to the extent practicable, and the program
modifications or supports for school personnel. The program of services set out in the child’s IEP
must enable the child to advance appropriately toward attaining his or her annual goals and to be
involved and make progress in the general education curriculum, i.e., the same curriculum as for
nondisabled students. 34 CFR §300.324(a)(2) and (4).
Once the IEP is developed, the group charged with determining the child’s placement, which
includes other qualified professionals and the child’s parents, must then determine how to
implement the child’s IEP in accordance with IDEA’s LRE requirements.
34 CFR §300.116(a)(1), (2), and (b)(2); 34 CFR §300.327; see Q&A #26 for a further
explanation of IDEA’s placement requirements.
14. Are there limits on the amount or type of special education or related services that can
be provided to children with disabilities who attend charter schools?
No. Children with disabilities attending charter schools and their parents retain all rights under
Part B of IDEA, as they would in other public schools. 34 CFR §300.209(a). Therefore, a charter
school LEA or the LEA of which the charter school is a part may not unilaterally limit the
services it will provide a particular child with a disability. The charter school LEA, or the LEA
that includes the charter school, must provide a program of FAPE for the child in the LRE in
which the child’s IEP can be implemented, unless State law assigns responsibility to some other
entity. 34 CFR §300.209(b)-(c). The IEP Team, is responsible for determining the special
education and related services and supplementary aids and services necessary to make FAPE
available to a child with a disability. The IEP Team must base this decision on the unique needs
of the child, taking into account evaluation information as described at 34 CFR §§300.304 300.305. 34 CFR §300.324(a)(1). If a charter school is a public school of an LEA, the LEA of
which the charter school is a part must first consider whether the special education and related
services can be provided to the child at no cost to the parents in conformity with the child’s IEP
in the charter school, and if so, must implement the child’s IEP in the charter school. If FAPE
cannot be provided to the child in the charter school, the LEA of which the charter school is a
part must place the child in another public school program. Additionally, the child’s placement
team may determine that it is necessary to place a child in a private school at public expense as a
means of providing special education and related services to the child in accordance with
34 CFR §300.146. In this instance, the FAPE obligations to the child are the same as if the child
were attending any other public school of the LEA.
When the charter school is an LEA and a child’s IEP includes special education and related
services that the charter school LEA does not currently offer, the charter school LEA has several
options to address the child’s needs, which may be specified in the State’s charter school law. It
does not, however, have the option of refusing to ensure that the child is provided all necessary
special education and related services at public expense and at no cost to the parents in
accordance with the child’s IEP. To meet its FAPE responsibility to the child, which includes
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meeting IDEA’s LRE requirements, the charter school LEA could develop its own program of
services or, for example, could contract with other public or private providers, including other
LEAs, in order to provide required services, or otherwise arrange to provide the required
services. A charter school LEA also could place a child with a disability in a private school at
public expense in accordance with 34 CFR §300.146, as a means of meeting its FAPE
responsibilities to the child. The charter school LEA, or LEA of which a charter school is a part,
also could seek to use a State’s LEA high cost fund described in 34 CFR §300.704(c) to help
defray the cost of educating a particular high need child or high need children with disabilities, if
the State has exercised its option to reserve 10 percent of the funds that the State reserves for
other State-level activities for such a fund. OSERS also notes that these options are merely
examples and do not constitute an exhaustive list of how a charter school LEA may choose to
fulfill its responsibilities when it is the responsible public agency and the charter school LEA
does not currently offer the educational program required for the child in accordance with a
child’s IEP. The State’s charter school law generally will specify whether the charter school is its
own LEA or a school within an LEA for purposes of IDEA, including the charter school’s
responsibilities or options regarding the provision of FAPE.
15. What are a charter school’s obligations when a child who had an IEP in his or her
previous school district enrolls in a charter school LEA or a new LEA that includes the
charter school of enrollment?
Part B of IDEA contains requirements for IEPs when children with disabilities transfer into a
new LEA in the same school year, and these requirements are fully applicable to children with
IEPs who transfer from one LEA into a new charter school LEA or who transfer into a new
charter school that is part of an LEA. If a child with a disability who received special education
and related services pursuant to an IEP in a previous LEA transfers to a new LEA in the same
State and enrolls in a new school within the same school year, the new LEA must provide FAPE
to the child, even if the previous LEA failed to meet the annual review requirements because the
child moved. 34 CFR §300.323(e). The determination of what constitutes FAPE must be done in
consultation with the parents and includes services comparable to those described in the child’s
IEP from the previous LEA. These comparable services are provided until the new LEA either
(1) adopts the child’s IEP from the previous LEA; or (2) develops, adopts, and implements a new
IEP that meets the applicable requirements in 34 CFR §§300.320 through 300.324. In addition,
consistent with 34 CFR §300.323(e), the new LEA must take these steps within a reasonable
period of time to avoid any undue interruption in the provision of required special education and
related services.
Under 34 CFR §300.323(f), if a child with a disability who had an IEP that was in effect in a
previous LEA in another State transfers to an LEA in a new State, and enrolls in a new school
within the same school year, the new LEA (in consultation with the parents) must provide the
child with FAPE (including services comparable to those described in the child’s IEP from the
previous LEA), until the new LEA (1) conducts an evaluation pursuant to 34 CFR §§300.304
through 300.306 (if determined to be necessary by the new LEA); and, if appropriate, (2)
develops and implements a new IEP that meets the applicable requirements in
34 CFR §§300.320 through 300.324. Thus, if a child with a disability who had an IEP in a school
district in one State transfers to an LEA in a different State and enrolls in a charter school LEA or
a charter school that is a school of the LEA in the same school year, the new LEA must provide
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FAPE to the child with a disability through the provision of comparable services, until the new
LEA conducts its own evaluation and makes its own eligibility determination, if determined
necessary, and, if appropriate, develops a new IEP for the child.
The new LEA must take these steps within a reasonable period of time to avoid any undue
interruption in the provision of required special education and related services.
34 CFR §300.323(f). It is not permissible to require that a child who transfers from another State
with a current IEP to remain at home without receiving special education and related services
until a new IEP is developed by the new LEA. 9
16. What options are available when a charter school does not receive the IEP of a child
with a disability from the previous LEA?
The IDEA Part B regulations require that the new public agency in which the child with a
disability enrolls take reasonable steps to promptly obtain the child’s records, including the IEP
and supporting documents and any other records relating to the provision of special education or
related services to the child, from the previous public agency in which the child was enrolled;
and pursuant to 34 CFR §99.31(a)(2), the previous public agency in which the child was enrolled
must take reasonable steps to promptly respond to the request from the new public agency.
34 CFR §300.323(g).
After taking reasonable steps to obtain the child’s records from the public agency in which the
child was previously enrolled, including the IEP and supporting documents and any other records
relating to the provision of special education or related services to the child, if the new charter
school LEA or LEA that includes the charter school is not able to obtain the IEP from the
previous public agency or from the parent, the new public agency is not required to provide
special education and related services to the child pursuant to 34 CFR §300.323(e) and (f).
Even if the parent is unable to provide the child’s IEP from the previous public agency, if the
new charter school LEA, or LEA that includes the charter school, decides that an evaluation is
necessary because it has reason to suspect that the child has a disability, nothing in IDEA or its
implementing regulations would prevent the charter school from providing special education
services to the child while the evaluation is pending, subject to an agreement between the parent
and the new public agency. However, if the child receives special education and related services
while the evaluation is pending, the new charter school LEA, or LEA that includes the charter
school, still must ensure that the child’s evaluation, which would be considered an initial
evaluation, is conducted within 60 days of receiving parental consent for the evaluation or within
the State-established timeframe within which the evaluation must be conducted, in accordance
with 34 CFR §300.301(c)(1). Further, under 34 CFR §300.306(c)(1)-(2), if the new charter
school LEA, or LEA that includes the charter school, conducts an eligibility determination and
concludes that the child has a disability under 34 CFR §300.8 and needs special education and
related services, the new public agency still must develop and implement an IEP for the child in
9

See Question A-3 in the Department’s Questions and Answers on Individualized Education Programs (IEPs),
Evaluations, and Reevaluations available at:
http://idea.ed.gov/explore/view/p/%2Croot%2Cdynamic%2CQaCorner%2C3%2C See also 20 U.S.C.
1414(d)(2)(C)(i)(II) and (ii) and 34 CFR §300.323(f)-(g).
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accordance with applicable requirements in 34 CFR §§300.320 through 300.324, even though
the child is already receiving special education services from the new public agency.
If there is a dispute between the parent and the new public agency regarding whether an
evaluation is necessary or what special education and related services are needed to provide
FAPE to the child, the dispute could be resolved through the mediation procedures in
34 CFR §300.506 or, as appropriate, the due process procedures in 34 CFR §§300.507 through
300.516. If a due process complaint requesting a due process hearing is filed pursuant to
34 CFR §300.507, the public agency would treat the child as a general education student while
the due process complaint is pending. 71 Fed Reg 46540, 46682 (Aug. 14, 2006). 10
17. After implementing a child’s IEP, what actions must a charter school LEA, or an LEA
that includes a charter school, take if the charter school wants to change the amount or
type of services provided to the student?
If a charter school LEA or the LEA that includes the charter school believes that a child with a
disability requires a significant change in the amount or type of services, it generally would be
required to convene a meeting of the IEP team which includes one or both of the child’s parents,
to revise the child’s IEP. See 34 CFR §§300.321 and 300.324(b).Each child’s IEP must be
revised, as appropriate, to address any lack of expected progress toward the annual goals, and in
the general education curriculum, if appropriate, the results of any reevaluation conducted under
34 CFR §300.303, information about the child provided to, or by, the child’s parents, as
described in 34 CFR §300.305(a), the child’s anticipated needs, or other matters.
34 CFR §300.324(b)(1)(ii). If there are circumstances that prevent the IEP Team from meeting in
person, as described in footnote 6, it may be possible for the IEP to be amended without
conducting a meeting of the entire IEP Team. 34 CFR §300.324(a)(4)-(6).
The IDEA Part B regulations require that written notice be given to the parents of a child with a
disability a reasonable time before the public agency (in this case, the responsible LEA) (1)
proposes to initiate or change the identification, evaluation, or educational placement of the child
or the provision of FAPE to the child; or (2) refuses to initiate or change the identification,
evaluation, or educational placement of the child or the provision of FAPE to the child.
34 CFR §300.503(a)(1)-(2). The notice, which must explain the reasons for the agency’s
proposal or refusal, must be written in language understandable to the general public and
provided in the native language of the parent or other mode of communication used by the
parent, unless it is clearly not feasible to do so. 11 34 CFR §300.503(b)-(c). The District must
10

See Question A-2 in the Department’s Questions and Answers on Individualized Education Programs (IEPs),
Evaluations, and Reevaluations available at:
http://idea.ed.gov/explore/view/p/%2Croot%2Cdynamic%2CQaCorner%2C3%2C See also 20 U.S.C.
1414(d)(2)(C)(i)(II) and (ii) and 34 CFR §300.323(f)-(g).
11
Some students are both IDEA-eligible and English Learners (ELs), and some of the parents of these students are
limited English proficient (LEP). The IDEA and its regulations include requirements that apply to these populations,
and charter school LEAs and LEAs that include charter schools must comply with these IDEA requirements as well
as the applicable requirements in Title VI of the Civil Rights Act of 1964 and the Equal Educational Opportunities
Act (EEOA). For more information about these requirements, see Sections F and J of the DOJ and OCR, Dear
Colleague Letter: English Learner Students and Limited English Proficient Parents (Jan. 7, 2015), available at
http://www.ed.gov/ocr/letters/colleague-el-201501.pdf.
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provide the written notice to parents with a reasonable time for them to fully consider a proposed
change and respond to the action before the district implements the action. 12
These same requirements apply if a child with a disability attends a charter school that is a public
school of an LEA; however, the LEA of which the charter school is a part is responsible for
convening the IEP Team meeting to revise the child’s IEP, as appropriate, and for providing prior
written notice to the parents if a change in services is recommended.
18. Must children with disabilities attending charter schools be included in general State
and districtwide assessment programs?
Yes. As noted previously, children with disabilities who attend public charter schools and their
parents retain all rights under Part B of IDEA. 34 CFR §300.209(a). Accordingly, the IDEA Part
B requirements governing the participation of all children with disabilities in all general State
and districtwide assessment programs, including assessments described in section 1111 of the
Elementary and Secondary Education Act of 1965 (ESEA), apply to children with disabilities
attending public charter schools. These include requirements for ensuring that these children
receive appropriate accommodations and alternate assessments where necessary and as indicated
in their respective IEPs. 20 U.S.C. 1412(a)(16) and 34 CFR §300.160; 34 CFR §300.320(a)(6)
and 300.201. 13 Part B of IDEA requires States and LEAs to ensure that all children with
disabilities are included in all general State and districtwide assessment programs, including
assessments described under section 1111 of the ESEA, as amended by the No Child Left Behind
Act of 2001 (NCLB), 20 U.S.C. 6311, with appropriate accommodations and alternate
assessments where necessary and as indicated in their respective IEPs. 14 34 CFR §300.160(a)
and 300.201; see also 20 U.S.C. 1412(a)(16)(A) and 20 U.S.C. 1413(a)(1). IEP Teams must
ensure that each child’s IEP includes a statement of any individual appropriate accommodations
that are necessary to measure the academic achievement and functional performance of the child
on State and districtwide assessments. 34 CFR §300.320(a)(6).
19. What requirements apply to children with disabilities attending charter schools with
respect to their participation in extracurricular and nonacademic activities?
States must ensure that their public agencies, including charter school LEAs and LEAs that
include charter schools among their other public schools, take steps, including providing
supplementary aids and services determined appropriate and necessary by the child’s IEP Team,
to afford children with disabilities an equal opportunity for participation in nonacademic and
extracurricular services and activities. 34 CFR §300.107. If a charter school provides programs
or activities such as counseling services, athletics, transportation, health services, recreational
12

See Office of Special Education Programs (OSEP) Letter to Chandler (April 26, 2012), 59 IDELR 110, available
at https://www2.ed.gov/policy/speced/guid/idea/letters/2012-1/042612pwn1q2012.doc
13
In 2015, the ESEA was reauthorized by the Every Student Succeeds Act of 2015 (ESSA), Pub.L. 114–95 (Dec.
10, 2015). ESSA also amended the IDEA assessment provisions in 20 U.S.C. 1412(a)(16)(C). These changes, which
will apply to assessments conducted during the 2017-2018 school year, continue to require that all children with
disabilities, including children with disabilities attending public charter schools, participate in all general State and
district-wide assessment programs, including assessments described in section 1111 of the ESEA.
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activities, special interest groups or clubs sponsored by the public agency, referrals to agencies
that provide assistance to individuals with disabilities, and employment of students, including
both employment by the public agency and assistance in making outside employment available,
to nondisabled children, it also must provide these services and activities to children with
disabilities. 34 CFR §300.107. Additionally, the child’s IEP must include a statement of the
supplementary aids and services that the child needs to participate in nonacademic and
extracurricular services and activities offered at the charter school. 34 CFR §300.320(a)(4).
20. Must a charter school LEA, or the LEA that includes the charter school, provide a child
with a disability the opportunity to participate in physical education classes?
Generally, yes. Physical education services must be made available to every child with a
disability receiving FAPE, unless the LEA enrolls children without disabilities and does not
provide physical education to children without disabilities in the same grades. 34 CFR §300.108.
If necessary, charter school LEAs may consider partnering with nearby local school districts for
access to accessible playgrounds and other appropriate equipment. In addition, the definition of
“special education” in IDEA includes instruction in physical education. 34 CFR §300.39.
Therefore, for some children with disabilities instruction in physical education may be a part of
the special education included in their IEPs. For additional information, see “Creating Equal
Opportunities for Children and Youth with Disabilities to Participate in Physical Education and
Extracurricular Athletics” at https://www2.ed.gov/policy/speced/guid/idea/equal-pe.pdf.
21. If the IEP of a child with a disability includes transportation, is the charter school LEA
or the LEA that includes the charter school responsible for providing that
transportation?
Transportation is included as a related service under the regulations in 34 CFR §300.34(a) and
(c)(16). It includes travel to and from school and between schools; travel in and around school
buildings; and specialized equipment (such as special or adapted buses, lifts, and ramps), if
required to provide special transportation for a child with a disability. If a child with a disability
requires transportation as a related service, then the charter school LEA or the LEA that includes
the charter school is responsible for providing that transportation, unless State law assigns
responsibility to some other entity. For additional information regarding transportation services
for children with disabilities, see “Questions and Answers on Serving Children with Disabilities
Eligible for Transportation, November 2009” available at:
http://idea.ed.gov/explore/view/p/%2Croot%2Cdynamic%2CQaCorner%2C12%2C.
22. Are children with disabilities who attend charter schools entitled to transition services?
Yes. The requirements for transition services for children with disabilities are found in the IDEA
Part B regulations at 34 CFR §§300.320(b), 300.321(b), and 300.324(c). The definition of
“transition services” is found at 34 CFR §300.43. Charter school LEAs and LEAs that include
charter schools must comply with these requirements. The IEP for each child with a disability
must, beginning not later than the first IEP to be in effect when the child turns 16, or younger if
determined appropriate by the IEP Team, and updated annually thereafter, include:
(1) appropriate measurable postsecondary goals based upon age-appropriate transition
assessments related to training, education, employment, and, where appropriate, independent
living skills; and (2) the transition services (including courses of study) needed to assist the child
in reaching those goals. 34 CFR §300.320(b). Additionally, the public agency must invite a child
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with a disability to attend his/her IEP Team meeting if a purpose of the meeting will be the
consideration of the child’s postsecondary goals and the transition services needed to assist the
child in reaching those goals. 34 CFR §300.321(b)(1). If the child does not attend the IEP Team
meeting, the public agency must take other steps to ensure that the child's preferences and
interests are considered. 34 CFR §300.321(b)(2). To the extent appropriate, with the consent of
the parents or a child with a disability who has reached the age of majority under State law, the
public agency also must invite a representative of any participating agency that is likely to be
responsible for providing or paying for transition services. If a participating agency, other than
the educational public agency, fails to provide the transition services described in the IEP, the
public agency must reconvene the IEP Team to develop alternative strategies to meet the
transition objectives. 34 CFR §300.324(c)(1). To assist in meeting these requirements, OSERS
encourages charter schools, particularly charter school LEAs, to develop relationships with their
counterparts in relevant participating agencies, such as the State vocational rehabilitation agency,
to ensure that children with disabilities receive appropriate transition services to facilitate their
movement from secondary school to postsecondary education and activities.
For additional information regarding charter schools’ responsibilities regarding transition
services, see “Questions and Answers on Secondary Transition, September 2011,” and Section F
of “Questions and Answers on IEPs, Evaluations and Reevaluations, September 2011” available
at http://idea.ed.gov/explore/view/p/%2Croot%2Cdynamic%2CQaCorner%2C10%2C, and the
National Technical Assistance Center on Transition at http://transitionta.org/.
Child Find/Evaluation
23. What happens if a charter school suspects that one of its students may be a child with a
disability?
The child find requirements in IDEA require SEAs and LEAs to have policies and procedures in
effect to ensure that all children with disabilities residing in the State who need special education
and related services are identified, located, and evaluated, regardless of the severity of the
disability. This responsibility includes children who are suspected of having developmental
delays, as defined in 34 CFR §300.8(b), and highly mobile and migrant children with disabilities.
34 CFR §300.111(b)-(c). The child find requirements apply to children enrolled in charter
schools, regardless of whether the charter school operates as its own LEA or is a public school of
an LEA. 34 CFR §§300.111(a)(1)(i) and 300.201. If a child is enrolled in a charter school that is
part of an LEA, that LEA would be responsible for implementing child find requirements, unless
State law assigns responsibility to some other entity. If the child is attending a charter school that
operates as its own LEA, the charter school LEA would be responsible for implementing child
find requirements, unless State law assigns responsibility to some other entity.
The child find requirements permit referrals from any source that suspects a child may be
eligible for special education and related services. Child find activities typically involve a
screening process to determine whether the child should be referred for a full evaluation to
determine eligibility for special education and related services. Therefore, persons such as
employees of the LEA, including a charter school LEA, or other LEAs responsible for the
education of the child, may identify children who might need to be referred for an evaluation.
However, consistent with the child find requirements and with the parental consent requirements,
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either the child’s parent or a public agency (in this case, the charter school LEA or the LEA that
includes the charter school) may initiate a request for an initial evaluation to determine if the
child is a child with a disability 34 CFR §300.301(b). The evaluation must be conducted within
60 days of receiving parental consent or within the State-established timeline for conducting the
evaluation. 34 CFR §300.301(c)(1). 15
24. How may a charter school implement a response to intervention (RTI) framework as
part of its child find process?
If a charter school LEA or the LEA that includes the charter school implements a multi-tiered
instructional framework, often referred to as RTI, prior to referring a child for an evaluation
under IDEA, it is critical that the child find identification occurs in a timely manner and that no
procedures or practices result in delaying or denying this identification. A parent may request
an initial evaluation at any time to determine if his/her child is a child with a disability,
regardless of whether the child has participated in an RTI framework. 34 CFR §300.301(b). An
LEA, including a charter school LEA or an LEA that includes the charter school, may not
reject a referral or delay provision of an initial evaluation on the basis that a child has not
participated in an RTI framework. 34 CFR §300.309(c). If the charter school does not suspect
that the child has a disability, and denies the request for an initial evaluation, the responsible
LEA must provide prior written notice to the parents explaining why the public agency refuses
to conduct an initial evaluation and the information that was used as the basis for this decision
as well as a copy of the notice of procedural safeguards. 34 CFR §§300.503 and 300.504. The
parent can challenge this decision by requesting mediation under 34 CFR §300.506, filing a
due process complaint to request a due process hearing under 34 CFR §300.507, or filing a
State complaint under 34 CFR §300.153, to resolve the dispute regarding the child’s need for
an evaluation.
25. When is a reevaluation required for an IDEA-eligible child with a disability who
attends a charter school?
A reevaluation of each child with a disability attending a charter school must be conducted in
accordance with 34 CFR §§300.304 through 300.311 if the LEA determines that the educational
or related services needs, including improved academic achievement and functional performance
of the child, warrant a reevaluation; or if the child's parent or teacher requests a reevaluation. A
reevaluation conducted under IDEA may occur not more than once a year, unless the parent and
the LEA agree otherwise; and must occur at least once every 3 years, unless the parent and the
LEA agree that a reevaluation is unnecessary. 34 CFR §300.303. If the charter school operates as
its own LEA, absent an assignment of responsibility to some other entity, the charter school LEA
is responsible for ensuring that the reevaluation requirements in Part B of IDEA are met with
15

The timeframe described does not apply to a public agency if the parent of a child repeatedly fails or refuses to
produce the child for the evaluation; or a child enrolls in a school of another public agency after the relevant
timeframe has begun, and prior to a determination by the child's previous public agency as to whether the child is a
child with a disability under 34 CFR §300.8. This exception regarding a child enrolling in another public agency
applies only if the subsequent public agency is making sufficient progress to ensure a prompt completion of the
evaluation, and the parent and subsequent public agency agree to a specific time when the evaluation will be
completed. 34 CFR §300.301(d).

116

respect to its children with disabilities. If the charter school is a public school of an LEA, absent
an assignment of responsibility to some other entity, the LEA must ensure that the reevaluation
requirements in Part B of IDEA are met with respect to the charter school’s children with
disabilities.
Placement and LRE Requirements
26. What is a charter school’s obligation to educate eligible children with disabilities under
IDEA with their peers without disabilities?
States must ensure that charter school LEAs and LEAs that include charter schools meet the LRE
requirements in Part B of IDEA. 34 CFR §§300.114(a)(1) and 300.201. The LRE provisions
require, to the maximum extent appropriate, that children with disabilities attending public
schools, including public charter schools, be educated with children who are nondisabled.
Further, special classes, separate schooling, or other removal of children with disabilities from
the regular education environment can occur only if the nature or severity of the disability is such
that education in regular classes with the use of supplementary aids and services cannot be
achieved satisfactorily. 34 CFR §300.114(a)(2).
The requirements for determining the placement of a child with a disability are included in the
IDEA Part B regulation at 34 CFR §300.116. Placement decisions must be made by a group of
persons (the placement team), including the parents and other persons knowledgeable about the
child, the meaning of the evaluation data, and the placement options. Each child’s placement
decision also must be made in conformity with IDEA’s LRE provisions. This means that the
placement decision must be determined at least annually and be based on the child's IEP.
34 CFR §300.116(a)-(b).
Under IDEA, the overriding rule is that placement decisions must be determined annually on an
individual, case-by-case basis, depending on each child’s unique needs and circumstances and
based on the child’s IEP. The recognition that no one single type of placement or service is
appropriate for every child with a disability is reflected in the requirement that LEAs make
available a range of placement options, known as a continuum of alternative placements, to meet
the needs of children with disabilities for special education and related services.
34 CFR §300.115. The requirement for the continuum of alternative placements reinforces the
importance of the individualized determination, not a one size fits all approach, in determining
what placement is the LRE for each child with a disability. The options on this continuum
include the alternative placements listed in the definition of special education at 34 CFR §300.39
(instruction in regular classes, special classes, special schools, home instruction, and instruction
in hospitals and institutions). 34 CFR §300.115(b)(1). The continuum also must make provision
for supplementary services (such as resource room or itinerant instruction) to be provided in
conjunction with regular class placement. 34 CFR §300.115(b)(2).
Before considering placement in a separate class or school, consistent with the LRE requirements
described above, the placement team must first consider whether the child can be placed in
regular classes with the use of supplementary aids and services. In all cases, however, placement
decisions must not be made solely on factors such as category of disability, severity of disability,
availability of special education and related services, configuration of the service delivery
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system, availability of space, or administrative convenience. 71 Fed. Reg. 46539, 46588
(August 14, 2006).
27. How do charter schools implement the IDEA placement requirements?
Under 34 CFR §300.209(c), public charter schools that are LEAs are responsible for ensuring
that the IEP and placement requirements of Part B of IDEA are met, unless State law assigns
responsibility to some other entity. In the case of a charter school that is a public school of an
LEA, under 34 CFR §300.209(b)(2), the LEA in which the charter school is located is
responsible for implementing a child’s IEP and placement, unless State law assigns responsibility
to some other entity.
28. What procedures must be followed if the charter school’s current program cannot
provide FAPE based on the child’s IEP?
Placement decisions must be made on an individual basis. If a charter school is its own LEA and
retains responsibility under State law for ensuring that the requirements of Part B of IDEA are
met, it is required to make available the range of placement options needed by the children with
disabilities enrolled in the charter school. 34 CFR §300.115. However, that responsibility rests
with the LEA if the charter school is a school of that LEA and State law has not assigned
responsibility to some other entity. If a charter school is part of an LEA, the LEA must serve
children with disabilities attending its charter school(s) in the same manner as the LEA serves
children with disabilities in its other schools, including providing supplementary and related
services on site at the charter school to the same extent that the LEA provides such services on
site to its other public schools. 34 CFR §300.209(b)(1)(i).
Consistent with 34 CFR §§300.114-300.116, the child’s placement team must select the
placement option on the continuum in which it determines that the child's IEP can be
implemented in the LRE. Any alternative placement selected for the child outside of the regular
educational environment must include appropriate opportunities for the child to interact with
nondisabled peers, to the maximum extent appropriate to meet the needs of the particular child.
In instances where the charter school LEA does not currently offer that setting (e.g., an out of
general education setting), the charter school LEA or other responsible LEA must arrange to
provide the services directly or, consistent with the applicable State charter school law, may
choose to contract with another LEA, including another charter school LEA, to provide the
necessary services and placement, at no cost to the parents.
Similarly, there could be a circumstance where a child with a disability requires supplementary
aids and services or related services, which are not currently available, that would facilitate the
child’s placement in a regular classroom. If a child with a disability requires supplementary and
related services in the regular classroom in order to be involved in and make progress in the
general education curriculum, then the charter school LEA may not limit or refuse to provide the
needed supports in an inclusive environment. This is because the charter school LEA is required
to make available a continuum of alternative placements if necessary to implement the child’s
IEP, and placement in regular classes is one of the options on the continuum.
34 CFR §300.115(b)(1). Similarly, the LEA that includes the charter school, consistent with the
LEA’s IDEA responsibility to make available a continuum of alternative placements, is not
relieved of its responsibility to meet the needs of its charter school children with disabilities.
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In a situation where the IEP and placement teams determine that the charter school LEA or the
LEA that includes the charter would not be able to implement the child’s IEP within the charter
school’s current program, the child is not without recourse. In this situation, the charter school
LEA, or the LEA that includes the charter school, must provide a program of FAPE for the child
in the least restrictive environment in which the child’s IEP can be implemented, unless State law
assigns responsibility to some other entity. 34 CFR §300.209(b)-(c). As noted in Q&A #14, the
charter school LEA, or the LEA that includes the charter school, has options as to how to fulfill
its responsibilities in this circumstance. Additionally, if a child’s parent disagrees with the
program offered by the charter school LEA or the LEA that includes the charter, he or she may
use any of the dispute resolution procedures discussed in Q&A #32.
29. How are LRE requirements met if a charter school’s educational mission is to provide
services to children with a specific disability?
Unless State law has assigned responsibility to some other entity, the charter school LEA or the
LEA that includes the charter school must ensure that the LRE requirements at
34 CFR §§300.114 through 300.117 are met for each eligible child with a disability. Before a
child with a disability is placed in a charter school established for a specific purpose related to
the education of children with specific disabilities (i.e., to provide services for children in a
specific disability category), the placement team must ensure that the child is able to receive a
program of FAPE consistent with his or her IEP. The child’s IEP must be designed to enable the
child to be involved and make progress in the general education curriculum, and specify the
extent, if any, that the child will not be able to participate in nonacademic and extracurricular
activities with nondisabled children, even for a portion of the school day. Accordingly, the
placement team must ensure that all elements of the child’s IEP can be implemented in the
proposed placement consistent with these requirements. 34 CFR §§300.114, 300.116 and
300.320(a)(4)-(5).
That is, charter school LEAs and LEAs that include charter schools must ensure the availability
of options on the continuum of placements discussed above, as necessary to implement the
child’s IEP. 16 In order to ensure a child’s appropriate inclusion in a regular class placement, the
continuum requirement also includes the provision of supplementary aids and services, including
resource room and itinerant instruction, in conjunction with regular class placement.
34 CFR §300.115(b). For example, if a child attending a charter school with an educational
mission related to providing services for children in a specific disability category requires an
inclusive setting for some portion of the day or more directed instruction for another portion of
the day, the responsible charter school LEA or LEA that includes the charter school must ensure
that the child receives the additional supported instruction, but also spends the required amount
of time determined by the IEP Team with nondisabled peers. If the charter school itself does not
maintain such a program, in order to do so, a charter school LEA, or LEA that includes the
charter school, may consider establishing a partnership with a nearby school where children with
disabilities can participate in activities and classes with nondisabled peers, in settings where they
can interact, model, and learn from students without disabilities in their age group, as
appropriate.
16

See OSEP Letter to Autin, 58 IDLR 51, (March 7, 2011).

119

30. What are the responsibilities of a virtual (online) charter school to ensure the provision
of FAPE to children with disabilities?
If a virtual charter school is its own LEA and State law does not reassign IDEA responsibilities
to another entity, the virtual charter school LEA has the same IDEA responsibilities as any other
charter school LEA or LEA that includes a charter school. For example, virtual charter school
LEAs must: (1) ensure that each eligible child with a disability has FAPE available to him or her
in accordance with 34 CFR §§300.101 and 300.17; (2) implement the evaluation and eligibility
requirements in 34 CFR §§300.300-300.311; (3) carry out the IEP requirements in
34 CFR §§300.320 through 300.324, including those governing IEP content, IEP Team
participants, parent participation, when IEPs must be in effect, consideration of special factors,
the development, review, and revision of IEPs, secondary transition services and participation in
State and districtwide assessment programs; and (4) implement the requirements in
34 CFR §§300.114 through 300.117, regarding education in the least restrictive environment,
including ensuring the availability of a continuum of alternative placements to provide special
education and related services. In addition, if the virtual charter school is a public school of an
LEA that receives funds under 34 CFR §300.705, the LEA must serve children with disabilities
attending that virtual charter school in the same manner as the LEA serves children with
disabilities in its other schools and provide IDEA Part B funds on the same basis as it provides
them to its other schools. 34 CFR §300.209(b). For additional information, see OSERS’ Dear
Colleague Letter Regarding Education of Children with Disabilities Attending Public Virtual
Schools, released on August 5, 2016, available at:
http://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/dcl--virtual-schools--08-05-2016.pdf.
31. Can a charter school dis-enroll a child to prevent a child with disabilities from
returning to the school if the child fails to meet certain school requirements?
Outside of a disciplinary action, which is subject to the procedures in 34 CFR §§300.530300.536, an action by a charter school that would require a child with disabilities to leave the
current school and attend another school generally would be subject to the placement procedures
described at 34 CFR §300.116. 17 In all instances, the placement of a child with a disability must
be determined annually and must be based on the child’s IEP, and the placement decision must
be made by a group of persons, including the parents, and other persons knowledgeable about the
child, the meaning of the evaluation data and placement options. 34 CFR §300.116(a)(1). Thus,
any decision regarding a potential change in placement must be made by the placement team as
required under Part B of IDEA, and the charter school is generally precluded from making a
unilateral change of placement without complying with these placement requirements.
The IDEA Part B regulations also require that written notice be given to the parents of a child with
a disability within a reasonable time before the LEA, including a charter school LEA, (1) proposes
to initiate or change the identification, evaluation, or educational placement of the child or the
provision of FAPE to the child; or (2) refuses to initiate or change the identification, evaluation, or
educational placement of the child or the provision of FAPE to the child. 34 CFR §300.503(a)(1)(2). If a charter school seeks to dis-enroll a child with a disability due to failure to meet a school17

For a discussion of how the closure of a charter school impacts the provision of FAPE to children with disabilities,
see Q&A #49.
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established policy or requirement that the school believes is essential to the student’s enrollment,
this would generally be considered a change in placement. Therefore, the responsible LEA
generally would be required to convene the IEP and placement teams to discuss the proposed
change. 34 CFR §300.324(b). The responsible LEA also must provide the parent with prior
written notice in the native language of the parent or other mode of communication used by the
parent, unless clearly not feasible to do so, explaining the reason for its proposed action.
34 CFR §300.503(b)-(c). It is important to note that under Section 504 there are also
requirements that apply to a proposed disenrollment of a child with a disability from a charter
school. See Question #15 in OCR guidance document, Frequently Asked Questions about the
Rights of Students with Disabilities in Public Charter Schools under Section 504 of the
Rehabilitation Act of 1973, December 28, 2016,
http://www2.ed.gov/about/offices/list/ocr/docs/dcl-faq-201612-504-charter-school.pdf.
As addressed in Q&A #32 below, IDEA affords parents of children with disabilities the
procedural safeguards and due process rights set out in 34 CFR §§300.500 through 300.536.
OSERS notes that during the pendency of any administrative or judicial proceedings regarding a
due process complaint notice requesting a due process hearing under 34 CFR §300.507, unless
the State or local agency and the parents of the child agree otherwise, the child involved in the
complaint must remain in his or her current educational placement. 34 CFR §300.518. Because
the charter school program would generally be considered the child’s current educational
placement, during the pendency of any administrative or judicial proceedings, the child generally
would have to remain in the charter school placement. For a discussion regarding removals from
and changes to a child’s placement based on disciplinary actions. See Q&A #34.
Procedural Safeguards
32. What procedural safeguards must be provided to children with disabilities attending
charter schools and their parents under IDEA?
Each SEA must ensure that children with disabilities attending charter schools and their parents
retain all rights under Part B of IDEA that are applicable to children with disabilities who attend
other public schools and their parents. 34 CFR §§300.209(a) and 300.149. IDEA accords parents
of children with disabilities the procedural safeguards and due process rights set out in
34 CFR §§300.500 through 300.536. If a parent of a child with a disability disagrees with a
decision of a public agency, whether a responsible charter school LEA or the responsible LEA
that includes the charter school, on any matter regarding the identification, evaluation, or
educational placement of the child, or the provision of FAPE to the child, the parent may seek to
use the mediation process in 34 CFR §300.506 or may file a due process complaint to request a
due process hearing pursuant to 34 CFR §§300.507 through 300.518. In addition, States must
have procedures for resolving any signed written complaint filed by an organization or
individual, including a complaint filed by an organization or individual from another State,
alleging that a public agency has violated a requirement of Part B of IDEA or the IDEA Part B
regulations. 34 CFR §§300.151 through 300.153. These IDEA Part B State complaint procedures
can be used to address allegations that a public agency, including a charter school that operates
as an LEA, an LEA that includes charter schools, or an SEA, has violated a requirement of Part
B of IDEA or the IDEA Part B regulations. In addition, many States offer alternative dispute
resolution procedures, such as IEP facilitation and parent engagement/early assistance.
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For more information on procedural safeguards and dispute resolution, see the Questions and
Answers on the IDEA Part B Dispute Resolution Procedures available at:
https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/acccombinedosersdisputeresolutionqa
finalmemo-7-23-13.pdf . See also The National Center on Dispute Resolution in Special
Education at: http://www.directionservice.org/cadre/ and The Center for Parent Information and
Resources at: http://www.parentcenterhub.org/.
33. How does an IEP Team address the needs of a child with a disability attending a charter
school if the child’s behavior impedes the child’s learning or that of others?
In the case of a child whose behavior impedes the child’s learning or that of others, the IEP Team
must consider – and, when necessary to provide FAPE, include in the IEP – the use of positive
behavioral interventions and supports, and other strategies, to address that behavior.
34 CFR §§300.324(a)(2)(i) and (b)(2); and 300.320(a)(4). In a Dear Colleague Letter issued on
August 1, 2016, addressing positive behavioral interventions and supports in IEPs, OSERS
clarified that the failure to consider and provide for needed behavioral supports through the IEP
process is likely to result in a child not receiving a meaningful educational benefit or FAPE. In
addition, a failure to make behavioral supports available throughout a continuum of placements,
including in a regular education setting, could result in an inappropriately restrictive placement
and constitute a denial of placement in the LRE. It is important for charter school LEAs and
LEAs that include charter schools among their other public schools to ensure that needed
behavioral supports are provided through the IEP process as a way to prevent or reduce the types
of behavior that give rise to IDEA’s discipline procedures described in Q&A #34 below. For
more information see: OSEP Dear Colleague Letter on Ensuring Equity and Providing
Behavioral Supports to Students with Disabilities (August 1, 2016) available at:
https://www2.ed.gov/policy/gen/guid/school-discipline/files/dcl-on-pbis-in-ieps--08-01-2016.pdf
34. What disciplinary procedures apply to children with disabilities attending charter
schools?
Children with disabilities who attend charter schools and their parents retain all IDEA rights and
protections. 34 CFR §300.209(a). These IDEA rights and protections include the discipline
procedures in 34 CFR §§300.530 through 300.536. 18 In brief, school personnel may remove a
child with a disability who violates a code of student conduct from his or her current placement
to an appropriate interim alternative educational setting, another setting, or suspension for up to
10 consecutive school days in a school year (to the extent those alternatives are applied to
children without disabilities), and for additional removals of not more than 10 consecutive school
days in that same school year for separate incidents of misconduct, so long as those removals do
not constitute a change of placement. 34 CFR §300.530(b)(1). Under 34 CFR §300.536, a
disciplinary change of placement is a disciplinary removal of more than 10 consecutive school
days or a series of removals that total more than 10 school days in a school year that constitute a
18

Section 504 includes nondiscrimination requirements, including FAPE requirements, applicable in the context of
the administration of discipline. For additional information on those protections see Q&A #25 in the OCR guidance
document, Frequently Asked Questions about the Rights of Students with Disabilities in Public Charter Schools
under Section 504 of the Rehabilitation Act of 1973, December 28, 2016,
http://www2.ed.gov/about/offices/list/ocr/docs/dcl-faq-201612-504-charter-school.pdf.
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pattern of removals because of factors such as the length of each removal, the total amount of
time that a child has been removed, and the proximity of the removals to one another. Within 10
days of any decision to change the placement of a child with a disability because of a violation of
a code of student conduct, the responsible LEA (either the charter school LEA or the LEA that
includes the charter school), the parent, and relevant members of the child’s IEP Team must first
conduct a manifestation determination. This occurs through a review of all relevant information
in the student’s file, including the IEP, any teacher observations, and any relevant information
provided by the parents. The group must determine if the child’s behavior was caused by, or had
a direct and substantial relationship to, the child’s disability, or if the behavior was the direct
result of the LEA’s failure to implement the IEP. 34 CFR §300.530(e). If the behavior is
determined to be a manifestation of the child’s disability, the IEP Team either must conduct a
functional behavioral assessment unless one had already been conducted prior to the behavior
that resulted in a change in placement, and implement a behavioral intervention plan for the child
or review an existing behavioral intervention plan and modify it, if necessary, to address the
behavior. Also, unless the parent and the LEA agree to a change in placement, the child must be
returned to the placement from which he or she was removed. 34 CFR §300.530(f). An exception
to this requirement is that school personnel may remove a child with a disability from his or her
current placement to an appropriate interim alternative educational setting for up to 45 school
days without first determining whether the behavior is a manifestation of the child’s disability, if
the child commits specified weapons or drugs offenses or inflicts serious bodily injury 19 on
another person while at school, on school premises, or at a school function under the jurisdiction
of an SEA or LEA. 34 CFR §300.530(g). Beginning with the 11th day of a child’s removal from
the current placement in a school year for behavior determined not to be a manifestation of the
child’s disability or for behavior resulting from specified drugs or weapons offenses or serious
bodily injury described above, the IDEA requirements governing services are applicable.
34 CFR §300.530(d). Consistent with each disabled child’s right to FAPE, the child must (i)
continue to receive educational services, to the extent required in 34 CFR §300.101(a)so as to
enable the child to continue to participate in the general education curriculum, although in
another setting, and to progress toward meeting the goals set out in the child’s IEP; and (ii) must
receive, as appropriate, a functional behavioral assessment, and behavioral intervention services
and modifications that are designed to address the behavior violation so that it does not recur.
34 CFR §300.530(d)(1). See the remainder of 34 CFR §300.530(d) for a further explanation of
the requirements for services during disciplinary removals. Under 34 CFR §300.532(a), the
parent of a child with a disability who disagrees with any decision regarding placement under
§300.530, or with the manifestation determination under §300.530(e), or an LEA that believes
that maintaining the child’s current placement is substantially likely to result in injury to the
child or others, may appeal the decision by requesting an expedited due process hearing.
The Department’s guidance on discipline of children with disabilities (Questions and Answers on
Discipline Procedures, Revised June 2009) is available at:
http://idea.ed.gov/explore/view/p/%2Croot%2Cdynamic%2CQaCorner%2C7%2C; on dispute

19

As defined at 18 U.S.C. 1365(h)(3), the term serious bodily injury means bodily injury that involves—
1. A substantial risk of death; 2. Extreme physical pain; 3. Protracted and obvious disfigurement; or 4. Protracted
loss or impairment of the function of a bodily member, organ, or mental faculty.
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resolution (Questions and Answers on IDEA Part B Dispute Resolution Procedures, Revised July
2013) is available at: http://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/index.html.
IDEA Funding
As described in footnote #1 of this document, funds are made available to States under the
Grants to States program authorized by section 611 of IDEA and the Preschool Grants program
authorized by section 619 of IDEA. These IDEA Part B funds are provided to assist States, and
through them, LEAs, including eligible charter school LEAs, in providing special education and
related services to children with disabilities. States are required to distribute any section 611 and
section 619 funds that the State does not reserve for State-level activities to eligible LEAs for use
in accordance with IDEA. Questions regarding a State’s IDEA allocations to LEAs, including
eligible charter school LEAs, should be directed to the SEA. Additional information regarding
LEA allocations, including how to calculate base payments and base payment adjustments under
IDEA, is available at https://osep.grads360.org/#program/fiscal
35. Are charter school LEAs eligible to receive subgrants under Part B of IDEA?
Yes. LEAs that meet the IDEA Part B definition at 34 CFR §300.28, including charter schools
that operate as LEAs under State law, and have established their eligibility under section 613 of
IDEA are eligible to receive a subgrant under section 611 and section 619 of IDEA.
34 CFR §§76.787, 300.705, and 300.815.
36. What eligibility requirements must a charter school LEA meet in order to receive funds
under Part B of IDEA?
In order to be eligible for assistance from its SEA, a charter school LEA must meet the eligibility
requirements in section 613 of IDEA. Among other requirements, the charter school LEA must
have in effect policies, procedures, and programs that are consistent with the State’s policies and
procedures in order to establish its eligibility for IDEA Part B subgrants. For example, the
charter school LEA must establish policies and procedures related to child find and conducting
individual evaluations, placement of children in the least restrictive environment, and
development and implementation of IEPs. 34 CFR §§76.788(c) and 300.201.
Other conditions relate to the use of IDEA Part B funds only to pay the excess costs of providing
special education and related services to children with disabilities; and to supplement, and not
supplant, State, local, and other Federal funds. In addition, except as provided in 34 CFR §§
300.204 and 300.205, funds awarded to LEAs under Part B of IDEA may not be used to reduce
the level of expenditures for the education of children with disabilities made by the LEA from
local, or State and local, funds below the level of those expenditures from the same source for
the preceding fiscal year. 34 CFR §§300.202-200.205; Appendix A and Appendix E to 34
CFR Part 300.
37. Do children with disabilities who attend a charter school that does not receive Part B of
IDEA funds from the SEA retain their rights under Part B of IDEA?
Yes. Children with disabilities attending charter schools and their parents retain all rights under
Part B of IDEA. 34 CFR §300.209(a). Even if the charter school receives no IDEA Part B funds,
children with disabilities attending the charter school retain their right to FAPE under Part B of
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IDEA. This is consistent with each SEA’s overarching responsibility to exercise general
supervision over all educational programs for children with disabilities in the State, and to ensure
the availability of FAPE for all disabled children residing in the State in mandatory age ranges.
These requirements apply regardless of the status of the charter school under State law. See
Q&A #6.
38. Does Part B of IDEA contain any provisions to ensure that newly-created charter school
LEAs receive the funds for which they are eligible?
Yes. Because the Department was aware that charter schools not in existence during the base
year might otherwise be prevented from receiving a base payment under the statutory formula,
the Department promulgated regulations for both the Grants to States and Preschool Grants
programs that require States to make base payment adjustments and provide part of the base
payment to new or reconfigured LEAs, including charter school LEAs. Requiring base payment
adjustments also ensures that available funds are distributed equitably among all LEAs in the
State. 34 CFR §§300.705(b)(2) and 300.816(b). The requirements for base payment adjustments
also apply to charter school LEAs that experience a significant expansion in enrollment, as
defined at 34 CFR §76.787. See also 20 U.S.C. 7221(e) (requiring SEAs to ensure that new and
expanding charter schools receive the Federal formula funds for which they are eligible within
five months), its implementing regulations at 34 CFR Part 76, Subpart H, and the Responses to
Questions 78-80 in the Department’s December 2000 guidance titled “How Does a State or Local
Educational Agency Allocate Funds to Charter Schools that are Opening for the First Time or
Significantly Expanding their Enrollment?” 20
39. How are base payments calculated for charter school LEAs under IDEA?
In making subgrants to LEAs each fiscal year, States must use a formula that includes a base
payment and any applicable base payment adjustments. The base payment is the amount the
eligible charter school LEA would have received under section 611 if the State had distributed 75
percent of its FFY 1999 section 611 subgrant and the amount the eligible charter school LEA
would have received under section 619 if the State had distributed 75 percent of its FFY 1997
section 619 subgrant. See 34 CFR §§300.705(b)(1) and 300.816(a).
40. How are base payment adjustments made for new or expanding charter school LEAs?
When calculating base payments for new or expanding charter school LEAs, States must use the
method described in 34 CFR §§300.705(b)(2)(i) and 300.816(b)(1). This requires adjusting base
allocations of affected LEAs based on the relative numbers of children with disabilities ages 3
through 21 for the Grants to States program, or ages 3 through 5 for the Preschool Grants
program, who are currently provided special education by each affected LEA. Thus, if a charter
school LEA opens for the first time or significantly expands its enrollment in a subsequent year,
the State must divide the base allocation for LEAs that would have been responsible for serving
20

Although the regulatory citations have not been updated to reflect the IDEA Part B regulations issued on August,
14, 2006 and December 1, 2008, the substance of the December 2000 Guidance remains applicable and is posted on
the Department’s Web site. (See: http://www2.ed.gov/policy/elsec/guid/cschools/cguidedec2000.pdf)
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children with disabilities now being served by the charter school LEA, among the charter school
LEA and affected LEAs based on the relative numbers of children with disabilities currently
provided special education by each of the affected LEAs. For a charter school LEA that received
a base payment of zero in its first year of operation, the State must adjust the base payment for
the first fiscal year after the first annual child count in which the LEA reports that it is serving
any children with disabilities.
41. How does an SEA calculate the population payment for a new or expanded charter
school LEA under the formulas?
The population payment (85 percent of the remaining flow-through funds after the base
payments are made) is an amount based on the eligible agency’s relative numbers of children
enrolled in public and private elementary and secondary schools within the LEA’s jurisdiction.
The population payment should be allocated to new or expanded charter school LEAs based on
the number of elementary and secondary school children enrolled in the charter school. The State
may not rely on enrollment data from a prior year in calculating the new or expanded charter
school’s population payment, even if population payments to other LEAs are based on a prior
year’s enrollment data. 34 CFR §76.791.
42. How does an SEA calculate the poverty payment for a new or expanded charter school
LEA under the formulas?
The poverty payment (15 percent of the remaining flow through funds after the base payments
are made) is an amount based on the eligible agency’s relative numbers of children living in
poverty, as determined by the SEA. The poverty factor chosen must be applied uniformly to all
eligible LEAs. For example, if the State uses aggregate data on children who are eligible for free
or reduced-price meals under the United States Department of Agriculture’s National School
Lunch Program, these data must be applied to the new or expanded charter school LEA to
determine its poverty payment. The State may not rely on enrollment or eligibility data from a
prior year in calculating the number of children living in poverty in a new or expanded charter
school LEA, even if poverty payments to other LEAs are based on data from a prior year.
34 CFR §76.791.
43. May an eligible charter school LEA receive an IDEA subgrant even if the charter
school LEA is not serving any children with disabilities?
Yes. All LEAs, including charter school LEAs, have a responsibility to identify and serve all
children with disabilities who need special education and related services. As stated above,
charter school LEAs must meet eligibility requirements in section 613 of IDEA in order to
receive IDEA Part B funds. There is no IDEA requirement that an LEA, including a charter
school LEA, must be serving children with disabilities to be eligible for a subgrant.
34 CFR §§300.705(a) and 300.815. If an eligible LEA, including a charter school LEA, is not
entitled to a base payment, that LEA’s subgrant would be based on population and poverty.
Requiring States to make subgrants to all eligible LEAs, including charter school LEAs, that
have no children with disabilities currently enrolled helps ensure that the LEAs have IDEA Part
B funds available if they are needed to conduct child find activities or to serve children with
disabilities who subsequently enroll or are identified during the school year.
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44. Are there funding requirements in Part B of IDEA that apply to LEAs that have charter
schools that are public schools within the LEA?
Yes. For charter schools that are public schools within an LEA, Part B of IDEA and its
implementing regulations require the LEA to submit a plan that provides an assurance to the SEA
that the LEA will: (a) serve children with disabilities attending those charter schools in the same
manner as the LEA serves children with disabilities in its other schools; and (b) provide IDEA
Part B funds to those charter schools in the same manner as it provides IDEA Part B funds to its
other schools. 20 U.S.C. §1413(a)(5); 34 CFR §§300.200 and 300.209(b).
45. Are LEAs required to allocate Part B funds to eligible new or expanding charter schools
that are public schools within an LEA? What if the LEA provides Part B funds to its
other public schools?
An LEA is not required to provide IDEA Part B funds to a new or expanding charter school that
is a public school within the LEA if the LEA does not provide IDEA Part B funds to other public
schools within the LEA. However, if an LEA provides IDEA Part B funds or services to public
schools within the LEA, the LEA must provide those funds or services in the same manner to
charter schools that are public schools within the LEA. 34 CFR §76.799; 34 CFR §300.209(b).
Charter School Closures
46. When a charter school LEA that has received an IDEA Part B subgrant closes, what
happens to those funds?
If a charter school LEA closes and leaves IDEA Part B funds unobligated, the SEA may
reallocate any funds not obligated by the closed charter school LEA to other LEAs in the State
that are not adequately providing special education and related services to all children with
disabilities residing in the areas served by those other LEAs. The SEA may also retain those
funds for use at the State level to the extent that the State has not reserved the maximum amount
of funds it is permitted to reserve for State-level activities. 34 CFR §§300.705(c) (Grants to
States) and 300.817(Preschool Grants). It is important for the SEA to have procedures that
include communication regarding the status of charter school LEAs to help ensure that grant
closeout, when required, is handled in a timely and appropriate manner.
47. If a charter school closes, or if a closing is imminent, what responsibilities does the
charter school have with regard to equipment purchased with IDEA funds for children
with disabilities?
If the charter school is a school of an LEA, then that LEA maintains responsibility for equipment
purchased with IDEA funds for children with disabilities. If the charter school is its own LEA
and has received an IDEA Part B subgrant, then the charter school LEA is responsible for
following the grant closeout procedures at 2 CFR §200.343 21 and the equipment requirements for
21

IDEA Part B funds are subject to the Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards, codified at 2 CFR part 200 and commonly referred to as the “Uniform
Guidance.” The Uniform Guidance provisions at 2 CFR part 200 replace provisions previously found in the
Education Department General Administrative Regulations (EDGAR) at 34 CFR parts 74 and 80, and prior Office
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subgrantees, including disposition, at 2 CFR §200.313(c) through (e). Questions regarding
equipment requirements should be directed to the SEA.
48. If a charter school closes or if a closing is imminent, what responsibilities does the
charter school have with regard to its records for children with disabilities?
If the charter school’s records include personally identifiable information about a child with a
disability, those records continue to be subject to the protections in FERPA and IDEA’s
confidentiality of information provisions, the parents must continue to be afforded their right to
access the child’s education records in accordance with those laws. 34 CFR Part 99 (FERPA) and
34 CFR §§300.611 through 300.626 (IDEA). Ultimately though, each SEA is responsible for
ensuring compliance with IDEA, including responsibility to continue to make FAPE available to
eligible children with disabilities who attended a closed charter school. 34 CFR §300.149.
Nothing in IDEA precludes the State from assigning responsibilities related to the education of
children with disabilities and closing or closed charter schools to another entity, such as another
LEA.
49. If a charter school closes, how does an LEA or SEA ensure that children with
disabilities who attended the closed charter school continue to receive FAPE?
The SEA and its LEAs, including charter school LEAs, must make FAPE available to eligible
children with disabilities. If a charter school that is a school of an LEA closes, then the LEA that
included the closed charter school maintains responsibility for ensuring the provision of FAPE to
that school’s children with disabilities, unless State law assigns responsibility to some other
entity. 34 CFR §300.201. If a charter school that is an LEA closes, the SEA maintains
responsibility for ensuring the provision of FAPE to that school’s children with disabilities,
unless State law assigns responsibility to some other entity. 34 CFR §300.149. As stated in Q&A
#4, any other entity assigned responsibility must have the capacity to provide FAPE, and such
assignment does not diminish the SEA’s own responsibility.
A child with a disability does not relinquish his or her right to FAPE because a charter school
closes. The responsible LEA or SEA must ensure that an appropriate placement is proposed for
the child. Whether new placements proposed for children with disabilities as a result of a charter
school closure would constitute a change in educational placement would have to be determined
on a case-by-case basis. In determining whether a change in educational placement has occurred,
the responsible public agency must determine whether the proposed change would substantially
or materially alter the child's educational program. If such a change occurs, the public agency
must provide prior written notice. 34 CFR §300.503. If the proposed placement offers the same
educational program and opportunities for interaction with the child’s nondisabled peers as he or
she had during the placement at the charter school, the change in location alone would not

of Management and Budget (OMB) Circulars A-87 and A-133. The Uniform Guidance provision at 2 CFR
§200.343, governing grant closeout procedures, replaces the EDGAR provision previously found at 34 CFR §80.50.
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constitute a change in educational placement, and IDEA Part B's written prior notice
requirements would not be triggered. 22 See OSEP Letter to Fisher, 21 IDELR 992 (July 6, 1994).
Part B of IDEA provides that, unless the dispute involves placement during a disciplinary appeal
pursuant to 34 CFR §300.533, during the pendency of administrative or judicial proceedings
brought under section 615 of the Act, the child involved in the complaint must remain in his or
her current educational placement until the completion of such proceedings, unless the State or
LEA and the parents agree otherwise. This requirement is triggered when a due process
complaint notice requesting a due process hearing under 34 CFR §300.507 is filed.
34 CFR §300.518(a).
Normally, under this provision, an LEA or, in the case of a charter school LEA that closes, the
SEA, must maintain the child in his or her current educational placement, the charter school,
unless the parent and LEA agree otherwise. Since the charter school is closed, however, the LEA
or SEA would not be required to maintain a child with a disability at the charter school during
the pendency of any administrative or judicial proceedings. If the parents and LEA or SEA are
unable to agree on an interim placement or on a change of placement, the LEA or SEA may
satisfy the pendency requirement at 34 CFR §300.518, by maintaining the child in an educational
program that is substantially and materially the same as the student's placement at the charter
school, i.e., a placement that can properly implement the student’s IEP. See OSEP Letter to
Fisher, 21 IDELR 992 (July 6, 1994).
Other Topics
50. What responsibilities do charter schools have with regard to the transfer of records of
children with disabilities when such children leave a charter school?
To facilitate the child’s transition to a new school in a new LEA, different public agencies have
related responsibilities. The new public agency in which the child enrolls must take reasonable
steps to promptly obtain the child’s records, including the IEP and supporting documents and any
other records relating to the provision of special education or related services to the child, from
the previous public agency in which the child was enrolled, pursuant to 34 CFR §99.31(a)(2).
34 CFR §300.323(g)(1). Likewise, the charter school that operates as an LEA or the LEA that
includes the charter school must take reasonable steps to promptly respond to a new public
agency’s request to obtain the child’s records, including the IEP and supporting documents and
any other records relating to the provision of special education or related services to the child.
34 CFR §300.323(g)(2).

22

In the case of a charter school LEA closure during the school year, the child’s new placement will involve a
different LEA. Therefore, the in-State IEP transfer provisions in 34 CFR §300.323(e) would apply. The new LEA
would be required to provide FAPE to the child (including services comparable to those described in the child's IEP
from the previous LEA) until the new public agency either—(1) Adopts the child's IEP from the previous public
agency; or (2) Develops, adopts, and implements a new IEP that meets the applicable requirements in §§300.320
through 300.324.
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51. Are representatives of charter schools required members of the State advisory panel
under 34 CFR §300.168?
Yes. The membership of the advisory panel must consist of members appointed by the Governor,
or any other official authorized under State law to make these appointments, that are
representative of the State population and are composed of individuals representative of a broad
range of constituencies involved in, or concerned with, the education of children with
disabilities. Among the representatives identified in IDEA and its regulations are representatives
of charter schools.
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November 14, 2016

WEBSITE ACCESSIBILITY
Website access is an ongoing concern for educational agencies due to current activities of the
Office for Civil Rights, the ever increasing use of websites as a resource available to agencies, and the
nationwide scope of the issue. The following information will bring you up-to-date with the
information currently available to educational agencies.
You may recall that OCR investigations led to resolution agreements with multiple educational
agencies, including state Departments of Education, colleges, districts, and individual schools. OCR
continues to target educational agencies for website updates. Our investigation resulted in contact
with the legal department of the Oregon Department of Education (ODE), one of the early targets
subsequently entering into a resolution agreement. That contact resulted in the following
information, so far:
1.

ODE is investigating whether or not to share their plan for compliance.

2.
OCR is seen as primarily interested in getting websites fixed, rather than holding
educational agencies liable for discrimination.
3.
There are barriers that all agencies will face, at least temporarily, including the apparent
inability of some existing text reading software to convert into/from Spanish.
As mentioned, this is a nationwide problem and some agencies are ahead of the game, having
already resolved their OCR issues via resolution agreements. The resolution agreements are mostly
consistent across the board and provide a template for agencies looking to avoid similar issues with
OCR.
While websites are different throughout the nation, the consensus of those facing these issues
demonstrates the following items should be in any plan to mitigate or avoid having OCR website
accessibility disputes:
1.

Conduct an audit of existing issues.

2.

Develop a corrective action plan with three broad categories including:
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•
Current problems;
•
Remediation plan (timeline for fixing those errors that are more severe in
preventing accessibility, then next level of errors, etc.);
•
Long-term solutions (how the district will continue to audit for accessibility
[how often], provide training, manage new content, etc.) 1
Some recommended resources on standards and auditing vendors include:
•

For webchecker service, see http://siteimprove.com/

•

To perform site evaluation and reporting, see http://webaim.org/services/evaluation/

•

For a free webpage checker, see http://wave/webaim.org

•

For the WCAG standards, see http://www.w3.org/WAI/intro/wcag

•

For the Section 508 Standards Checklist, see
http://webaim.org/standards/508/checklist

•

For steps for a preliminary website check, see
http://www.w3.org/WAI/eval/preliminary.html

As part of the planning, some agencies are performing triage on the need for immediate
curative action and assigning tier levels to websites, or portions of websites based on user needs, such
as: 2
Tier

Web Areas of Focus

1

Websites designed specifically for individuals with disabilities and
websites that address issues of health, safety, or welfare
Key public entry points
Web applications designed specifically for students and e-learning
courses/modules
Web applications designed specifically for staff and faculty members
Other websites and web applications not listed above

2
3
4
5

1

Any approach should meet the requirements of the W3C Guidance used as standards by OCR. The Guidance and
other significant information may be found at: https://www.w3.org/WAI/impl.

2

Taken from a plan adopted by Texas A&M.
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While we have attempted to obtain a draft plan from a variety of sources, we have not yet
received one. For this reason, we are working on a draft that could be used to address issues at the
county office level, with similar if reduced-scope issues likely to appear in school district websites. Our
investigation into appropriate and economical tools to perform audits and provide solutions is
ongoing. It is likely the solutions will include ongoing audits/content monitoring, training to make
new content more accessible, and likely a recommendation to appoint a staff member to oversee the
process and report to the governing board or body.
While there is no timeline for completion of updating existing websites, and the circumstances
of each agency may dictate the required action, it seems clear that having a plan, and implementing
that plan are the best steps for avoiding complaints, which may not be limited to those from OCR but
may also arise from various disability rights groups.
As pointed out in the Texas A&M plan: “Did you know? An accessible website is one that
can be navigated and understood by everyone.”
We will keep you updated. Please feel free to contact us with any questions you may have in
the meantime.
William A. Hornback
__________________________
School Business Law Updates are intended to alert clients to developments in legislation, opinions of courts and
administrative bodies and related matters. They are not intended as legal advice in any specific situation. Please
consult legal counsel as to how the issue presented may affect your particular circumstances.
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Let Your Voice Be Heard!
ESSA State Plan Stakeholder Policy Input Meetings

The California Department of Education (CDE), in partnership with select county offices
of education, is convening stakeholder meetings to inform the development of
California’s Every Student Succeeds Act (ESSA) State Plan.
The purpose of these meetings is to present the policy decisions California needs to
make in order to develop its ESSA State Plan, and gather feedback from a wide variety
of stakeholders on the options the State could pursue in order to address those policy
decisions.
Why you should attend: ESSA replaces the No Child Left Behind Act and represents over
$2 billion in federal funds that are meant to address the needs of historically
underserved populations of students, such as students in poverty, students of color, and
English learners. The CDE and the State Board of Education are eager to hear from
Californians about what they would like to see in the State Plan. This is an opportunity
to make your voice heard in support of the state’s most vulnerable students.
Any interested member of the public is welcome to attend, but we are particularly
interested in hearing from educators at all levels and capacities, parents and families,
community‐based and civil rights organizations, and employers. Additional information
is available at the registration links below. Reasonable accommodations and interpreter
services will be available upon request.
Date/Time
February 6
1–4 p.m.
February 7
1–4 p.m.
February 8
2–4 p.m.
February 9
9 a.m.–
12 p.m.
February 10
1–4 p.m.
February 11
10 a.m.–
12 p.m.

Location
Orange County Department of Education
200 Kalmus Drive
Costa Mesa, CA 92626
Moreno Valley Conference Center
14075 Frederick Street
Moreno Valley, CA 92553
Webinar
Sacramento County Office of Education
Conference Center
3661 Whitehead Street
Rancho Cordova, CA 95655
Fresno County Office of Education
1111 Van Ness Avenue
Fresno, CA 93721
Webinar

Registration Information
https://essa‐stakeholder‐
meeting‐oc.eventbrite.com
https://essa‐stakeholder‐
meeting‐rc.eventbrite.com
http://bit.ly/2j9qle5
https://essa‐stakeholder‐
meeting‐sc.eventbrite.com

https://essa‐stakeholder‐
meeting‐fc.eventbrite.com
http://bit.ly/2jt57rv
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U.S. Supreme Court Weighs Level of Benefit Required in
Special Education
By Mark Walsh

Jan. 11, 2017

Washington
The U.S. Supreme Court on Wednesday spent an hour wrestling over a handful of words and
phrases that could help set a standard for the level of benefit that school districts nationwide
must provide to students in special education.
"What is frustrating about this case and about this statute is that we have a blizzard of
words," Justice Samuel A. Alito Jr. said late in the oral arguments in Endrew F. v. Douglas

County School District (Case No 15-827), referring to words such as "significant" and
"meaningful."
"If you read them literally, it's not clear to me they mean anything different," Alito said.
"What everybody seems to be looking for is the word that has just the right nuance to
express this thought."
The justices were offered plenty of advice from three lawyers who argued before them. One
represented the Colorado student with autism known as Drew, now 17, whose parents
contend that the individualized education program offered by his school failed to provide
any educational benefit to him. (See my colleague Christina A. Samuels's preview story.)
Jeffrey L. Fisher, a Stanford University law professor representing the family, told the court
that the Individuals with Disabilities Education Act "does not permit a school district to
provide a child with a disability a barely more than de minimis educational benefit." He was
referring to language used by a federal appeals court in the case.
"Rather," Fisher continued, "what the act requires is for the school to provide instruction and
related services to the child that are reasonably calculated to provide substantially equal
educational opportunities."
Another perspective came from the Obama administration, with Irv Gornstein, a counselor
to the U.S. solicitor general, backing the student, but offering a slightly different standard.
A valid IEP is "a program that is reasonably calculated to make significant educational
progress in light of the child's circumstances," he said, adding that the administration would
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differ from Fisher's proposed standard in that "we would say significant progress toward
grade-level standards, not as close as possible to grade-level standards."
Register Free
Subscribe
And
finally, the court
heard from Neal K. Katyal, a Washington lawyer representing theLog in
Douglas County district. He is defending a ruling last year by the U.S. Court of Appeals for
the 10th Circuit, in Denver, that provided that court's interpretation of a 1982 Supreme
Court decision, in Board of Education of the Hendrick Hudson Central School District v.
Rowley .

Under Rowley, a "free, appropriate public education" under the IDEA must confer "some
educational benefit" on the student. The 10th Circuit court defined "some educational
benefit" as requiring a benefit that is "merely more than de minimis," or trivial, which is a
lower standard than some other federal appeals courts have applied, such as a "meaningful
benefit."
"We think 'more than de minimis,' which is what almost every circuit is using right now, has
worked and it follows naturally from the 'some benefit' language in Rowley," Katyal said.
Any change in the standard for the level of educational benefit required for a free,
appropriate public education was a matter for Congress, not the court, to decide, Katyal said.
"If this court were to change the standard, you know, it would invite all sorts of litigation," he
said.
Some justices expressed general concerns about the costs to the states and school districts
of an expansive special education standard, and some worried that adopting a new standard
would subject districts to much new litigation.
"Do you think that costs should be measured against the possible results to be achieved?"
Justice Anthony M. Kennedy asked Gornstein. Not in the usual special education case,
Gornstein replied.
Justice Stephen G. Breyer told Fisher that "the problem that's working in my mind is if we
suddenly adopt a new standard, all over the country we'll have judges and lawyers and
people interpreting it differently, and so why isn't the present situation sufficient?"
Fisher said that everyone agrees "that the IEP process has to be followed. ... The difficulty is
that it just doesn't happen."
By the end of the argument, it seemed apparent that a majority of the eight-member court
was disinclined to accept the standard adopted in this case by the 10th Circuit court, though
it was unclear how far the justices might go in backing the student.
Chief Justice John G. Roberts Jr. said that Katyal was "reading the Rowley standard as
requiring 'some benefit,' and the other side is reading it as saying 'some benefit.'" The chief
justice's emphases on the differing words brought laughter in the courtroom.
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"And it makes a difference," Roberts continued. "And one reason I think that it's problematic
for you is because Rowley just doesn't say 'some benefit.' It tells you what it is. And it's
enough
benefit
keep track with grade progress. And if that's what the standard is, that's
Register
Free to Subscribe
Log in
certainly more than—you know—'slightly more than de minimis'."
Justice Elena Kagan pressed Katyal on his view that the "some educational benefit" standard
of Rowley has, as Katyal put it, "been interpreted in court after court to actually have bite."
"Do you favor a standard with bite?" she asked him.
The Rowley standard "does have some bite," Katyal said.
Playing on the chief justice's example of a few minutes earlier, Kagan then asked Katyal,
"Would that be 'some bite'? Or 'some bite'?" That also drew laughter.
"It is 'some educational benefit'," Katyal said. "That's the language of Rowley. And if you
disagree with it, Congress can change it."
"Well," Kagan replied, "if somebody said to you, write a standard with bite, I doubt you would
come up with the words 'more than merely de minimis'."
A decision in the case is expected by late June.
Follow this blog:

The School Law Blog
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Mark Walsh is a contributing writer to Education Week. He has covered
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Child and Family Team (CFT)
CONTINUUM OF CARE REFORM (CCR)
Assembly Bill (AB) 403, commonly known as the Continuum of Care Reform (CCR) was signed by
Governor Jerry Brown in October 2015. This bill makes sweeping changes to California’s child welfare
system, with implementation planned to occur between now and 2021. Part of this implementation
process is the requirement of Child and Family Teams which were to be in place as of January 1, 2017.
The intent of CCR is to have children and youth, who must live apart from their biological parents, live in
a permanent home with a committed adult(s) who can meet their needs.

DID YOU KNOW?
As of January 1, 2017, Welfare and Institutions code 16501.1 (d)2(B) requires that placing agencies
convene a CFT meeting to identify supports and services that are needed to achieve permanency,
enable a child to live in the least restrictive family setting, and promote normal childhood experiences.
A CFT is a team which shares responsibility to assess, plan, intervene, monitor and refine services, for a
child in a short-term residential therapeutic program (STRTP).

WHY IS THIS IMPORTANT FOR SCHOOLS TO KNOW?
It is important to know about CFTs because you, or someone at your school, could be asked to be a part
of one. If you have students that are or end up in STRTP, there is a chance that a family will ask you to be
on their CFT.

Q: If I am asked to be on a CFT what does it mean?
A: If you are asked to be on a CFT this means the parent has identified you as a person they would like
on their team. While you may be on a CFT, this does not mean you will have to attend every meeting,
but only when asked.

Q: Who else might be on a CFT?
A: Members of a CFT might include: the child, CPS workers, mental health provider, the parent, social
workers, CASA workers, attorneys, judges, teachers, principals, and any other important people in the
child’s life.

CFTs are NOT the same as IEPs
WHAT ARE THE RESPONSIBILITIES OF A CFT?
Th placing agency ois responsbile for scheduling the initial CFT meeting. The team is to meet wtihin the
first 60 days of a child or youth coming into foster care. A CFT must convene no less than every six
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months. If you are part of a CFT you may request subsequent meetings. The team will review any
assessments and collect information from the team to make informed decisions. The team may discuss
treatment needs and identify potential reunification or permanency options for the child. There will be
regularly scheduled meetings to monitor and adjust as needed. The ultimate goal is to find permanency
for the child.

WHAT IS THE ROLE OF EDUCATION?
First and foremost – CFTs are NOT the same as IEPs. Decisions made or recommended in a CFT may take
an existing IEP or recent educatonal assessment into account, but the goal of the team is not to alter or
create IEPs, nor decide changes in educatonal placements, nor assign any additional responsibilties to
LEAs.
The role of education in a CFT is:


To inform the team of educational strengths/ needs



Inform the team of social/ emotional strengths/ needs



Help the team with identifying appropriate location of education



To be a support to the student between the CFT meetings



To help the team identify community- based or campus based supports
to futher educational success



To communicate with the team prior to meetings if attendance is not possible

BENEFITS OF PARTICIPATING IN A CFT
There are many benefits in participating on a CFT including:


Buidling community partnerships



Supporting a child and family’s success



Gaining knowledge of a student in your school to better support them



Though it is not a legal requirement to particpate, it benefits the student and community

Things to consider if you are requested to be a part of CFT:
Have an exchange of information signed by the family so you may disclose confidential information


Understand, you may be called by the placing agency often or very little



The meeting location could be the school, but not necessarily



You may be able to attend a CFT by phone



Consider any child find obligations that could arise



In order for a CFT to be successful, agencies need our help, with collaboraton, releases of
information, points of contact on your campus, flexibility, and sharing informaton that may be
beneficial to the child and his/her success.
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WHAT IS CCR AND WHAT IS
YOUR ROLE?
Continuum of Care Reform (CCR) is an initiative to drastically change policy and practice
in California’s foster care system.
CCR aims to ensure that all youth have the chance to live in
a family environment where they can get their needs met.
Once CCR is fully implemented, group homes will be a
thing of the past, and new Short-Term Residential
Therapeutic Programs (STRTPs) will be used only
as a last resort intervention to help youth get back
home as soon as possible. Through these and other
changes, CCR could transform the system so that all
youth are better served.
CYC members have been involved in the
development of CCR since the beginning,
and have created this guide to help
educate current and former foster
youth and equip them with the
tools they need to engage in CCR
themselves.

CONNECT WITH CYC
POLICY COORDINATOR:

Joy Anderson
joy@calyouthconn.org
LEGISLATIVE COORDINATOR:

Vanessa Hernandez
vanessa@calyouthconn.org

IF YOU ARE A FOSTER
YOUTH who is passionate
about improving the
system, your voice is
needed! Connect with
CYC to share your voice
and help us make this long
overdue dream—of a better
system and a better life for
those in it—a reality.

POLICY DIRECTOR

Kyle Sporleder
Kyle@calyouthconn.org
FACEBOOK:

https://www.facebook.com/
CalYouthConn/

2
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WHAT YOU NEED TO KNOW
dd Youth will not be kicked out of their placement on January 1, 2017.
dd There will be a Child and Family Team (CFT) to help make the best
decisions for each youth’s unique needs.

dd Youth voice is critical in the CFT
dd Youth will have the supports needed to gain permanency and lifelong
relationships.

dd Youth will get individualized care and treatment no matter what type of
placement they are in.

dd Foster Families are now called Resource Families. Kinship caregivers are
now also considered Resource Families.

dd Resource Family Approval means new training standards.
dd All Resource Families will undergo the same trainings and be held to the
same standards.

dd Youth will get individualized care and treatment.
dd Group homes are transitioning into Short-Term Residential Therapeutic
Programs (STRTP).

dd STRTPs provide more intensive and individualized services and supports
for youth.

dd It is expected that youth will be placed with a Resource Family. STRTPs
are used as a last resort.

dd STRTPs are short term and youth will have the supports to be placed
with a Resource Family.

dd Fewer group homes mean more foster parents are needed.
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WHERE WE HAVE BEEN
An original skit to illustrate the origins and history of CCR.
SCENE I: IDEA TO ACTION (PRE-2012)
Governor Brown (GB): “After so many years
governing, I’ve dealt with countless issues facing
California. But something still eludes me...what are
we doing to take care of the 65,000 foster youth in
our state, especially those living in group homes?
We need to address this and I know just the man
for the job! I’m going to sign Senate Bill 1013 to help
him get started! Let me get him on the phone.”
*Calls Director Will Lightbourne, Department of
Social Services*
GB: “Will, I have a little project for you. And by
‘little,’ I mean…

…I’m going to need you to
revolutionize the way our
state’s foster care system
operates. You game?”

SENATE BILL 1013
Just the beginning of
California’s Child Welfare
Reform, SB 1013 established
accountability and oversight
measures to monitor county
performance. The bill allows
counties more flexibility
by making some county
programs optional. However,
this bill also expanded some
programs to be statewide,
and expanded services for
non-minor dependents and
former dependents. The bill
established a platform for
AB 403 Continuum of Care
Reform (CCR) by revising
how placements operate and
exploring how best to meet
the needs of youth in care.

Director Lightbourne (DL): “No problem. I got this, Jerry.”

SCENE II: ASSEMBLING THE A-TEAM
*DL gets off the phone and muses to himself*
DL: “Hmm, how am I ever going to be able to accomplish such a huge task? If only we
knew the right people to help us plan... Maybe a handful of strong advocates, a foster
parent or two, some social workers, a few providers, and even a bunch of passionate foster
youth.
But where could we find a group like that? I know! I’ll assemble a group of smart
stakeholders to get their heads together and brainstorm solutions!”

4
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*shouts out his office door*
DL: “Greg, I need a steering committee ASAP!”

SCENE III: ACTION TO...MORE IDEAS?
(Workgroup Meeting #1)
Stakeholders: “Wow, there is A LOT we need to accomplish. Where do we even start?”
*2 years later*
(Workgroup Meeting #236)
Stakeholders: “Well, that was productive, painless, and totally noncontentious. What a
piece of cake!”

SCENE IV: NICE AND SHINY WITH A BOW
(January 2015. The Department of Social Services releases THE REPORT.)
DL: “These 19 Recommendations will be the pillars of Continuum of Care Reform in
California moving forward! Now, let’s get this into law.”
* Assemblymember Mark Stone introduces AB 403 and starts the legislative process*

SCENE V: GETTING THE BAND BACK TOGETHER
(October 2015)
*GB signs AB 403*
GB: “Hear ye, hear ye! This bill, AB 403, will now be the law of the land! Fixing California’s
foster care system starts now!”
*after seeing that AB 403 has been signed, DL makes a call to...*
DL: “Hello, this is Director Lightbourne. Thanks for taking my call. I wanted to let you know
that it’s time to start figuring out implementation for CCR. Are you ready?”
California Youth Connection (CYC):

“We were born ready.”
END
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WHERE WE ARE NOW
CYC’S VISION AND TOP CCR RECOMMENDATIONS
YOUTH-CENTERED
PRACTICE
Youth are involved in the
decision-making process.
Acknowledged as member
and participant of the
Child and Family Team.

GROUP HOMES
The use of group homes is
reduced.
Group home staff and
services meet a higher
standard.

CAREGIVER
EVALUATIONS
Youth have the opportunity
to give constructive
feedback about their
placements.

REDEFINING
PERMANENCY
Recognizing that
permanency does not
always look like adoption,
permanency is redefined. It
is a lifelong connection with
someone the youth includes
in their “family.”

6

“Foster youth will be equal partners in contributing
to all policies and decisions made in their lives.
All youth in foster care will have their needs met and
the support to grow into healthy and vibrant adults.”
HOLISTIC SERVICES

TRANSITION SUPPORTS

Services include a variety
of supports and treatments,
aside from medication, that
fit the individual needs of
the youth.

Youth are kept informed
during the process of
placement changes.

Youth are provided support
with closure from previous
Holistic services may include placement and introduction
art therapy, meditation,
to new placement.
pet therapy, and other
extracurricular activities.
UNIVERSAL

PLACEMENT STABILITY
Supports are provided for
both family and youth.
Seven day notice is not the
only option.

ASSESSMENTS

Youth perspective is
included in the assessment
process.
All placing agencies are held
to the same standard of
services provided to youth.

FOSTER YOUTH
& CAREGIVER
COMPATIBILITY
Through a streamlined
process, foster parents and
youth are matched based
on needs, interests, culture,
family environment, and
location.
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COMPONENT A:

CORE SERVICES PIZZA
CCR VALUE: Services and supports are tailored to meet the needs of the individual child and
family being served with the ultimate goal of maintaining a stable placement with the family.

KIND OF LIKE: A BUILD YOUR OWN PIZZA!!

CRUST:
PLACEMENT
TOPPINGS:
MEDIUM &
HIGH LEVEL
SERVICES

SAUCE:
CAREGIVERS

CHEESE:
BASIC CORE
SERVICES

GUIDING QUESTIONS:

In this analogy, PERMANENCY is an oven.
The oven is crucial in bringing the pizza to
life and making it edible.
There are even different
types of ovens—wood,
brick, and conventional—
just as there are different
forms of permanency.

As all great pizza chefs
know, it takes great skill
and training to know the
right temperature and
baking time to make the
best pizza!

CYC CONTINUUM OF CARE REFORM TOOLKIT

1. What are some of the core
service toppings you’d want
on your personal pizza?
2. The amount of time it
will take for your pizza to
be done (permanency)
may depend on the type of
pizza and toppings (core
services). When would you
know your pizza is done?

7
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RFA AS TOLD
THROUGH INTERNET MEMES
COMPONENT B:

RFA stands for Resource Family

That's correct, Gandalf. Once certified
RFA stands for Resource Family Approval! This is the system that
Approval! This is the system
under RFA, caregivers will be known as
California will use to license all foster parents and other
that
California
will
use to This
license
That's
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A
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Approval!
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families
forevermore.
caregivers.
That’s
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That's
correct,
Gandalf.
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Family
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This
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that
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caregivers
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Under
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and
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CCR,
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will
families
forevermore.
will be known resources
as resource
families
caregivers.
will
undergo
this
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by
under
RFA,and
caregivers
will
be known
asRFA,
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families
forevermore.
use to license
all foster
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and
other all foster
caregivers.
undergo
this
process
by
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under
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will
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as
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other
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mandate
starting
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starting
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under RFA, caregivers will be known as

2017.

2017.

A major component of RFA is that all caregivers will receive
upfront training. This includes adoptive and kinship. Thanks,
Oprah!

RFA goes statewide in 2017!
Currently 8 counties have a head
start on this. The rest are
coming...

A major component
of component
RFA is that all of
caregivers
A major
RFA is will receive
thatThis
all caregivers
will receive
RFA goes statewide in 2017!
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includes adoptive
and kinship. Thanks,
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COMPONENT C:

SHORT-TERM RESIDENTIAL
THERAPEUTIC PROGRAM
Before foster youth begin their journey to wellness some youth may need to stop by a
Short-Term Residential Therapeutic Program (STRTP) to gather the resources they need
to be well within a family setting. STRTPs are replacing the group home system and the
name says it all. These are intended to be:
Short-Term—not a multi-year placement
Residential—placement
Therapeutic—in order to heal and get well
Program—a specific process to support youth

GUIDING QUESTIONS
1. Which supplies
(supports and
services) would go
into your personal
wellness pack?

L
PERSONA
S
WELLNES
PACK

2. What does being
physically, mentally,
and emotionally
well mean to you?

NITY

U
COMM

SAFETY

WELLNESS
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FLASH FORWARD TO 2018,
WHEN CCR IS FULLY
IMPLEMENTED
Before Annie entered
Foster Care life was so
gloomy

I just wish I
had a family to
love me :(

I AM A SOCIAL
WORKER WHO
WANTS TO
HELP! FOLLOW
ME TO FOSTER
CARE LAND!

My past
is scary,
but so is
this…

FOSTER CARE
PORTAL

CHILD AND FAMILY TEAM (CFT)

CCR
FOSTER
CARE
LAND

I WANT TO INTRODUCE YOU
TO A TEAM THAT HAS YOUR
BEST INTERESTS AT HEART.
THEY WILL HELP US MAKE
DECISIONS TO ENSURE WE
FIND YOU A LOVING FAMILY!

Hi Annie!

¡Hola!

Welcome,
Annie!

I hope
she
likes us…

ANNIE, MEET
YOUR CHILD
AND FAMILY
TEAM

Annie Feels alone but hopeful to
find people to support her.

10
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Youth-centered Assessment

Tell us about
yourself, Annie.

DON’T BE
NERVOUS

uh…
ummm…

I guess I want a nice
family that won’t give
up on me. I hope to
go to college someday
so maybe they can
help me. Sometimes I
cry, but I’m working
on it if that’s okay…

Of course it’s okay!
We can help you
with that if you
want. Can you take
the assessment so
we know how to
help you?

I hope
they really
listened to
me…

TEAMing STYLE CASE PLAN

We think our home
will be perfect for
you, Annie! We want to
support you with those
things!

Her assessment was very
promising! With the right
support and training I
think we can get Annie
back on track!

Awesome! Let’s make Annie a
Core Services Pizza together!!!

YAY! NOW WE
CAN FINISH
ANNIE’S CASEPLAN
TOGETHER!

GUIDING QUESTIONS
1. Who would you want in
your Child & Family Team
(CFT)?
2. Can you think of
an obstacle that a
team might help you
overcome?

CYC CONTINUUM OF CARE REFORM TOOLKIT
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WHAT THE REGS SAY IS
DIFFERENT UNDER CCR
SHORT-TERM RESIDENTIAL
THERAPEUTIC PROGRAMS (STRTP)

FOSTER FAMILY AGENCIES (FFA)

Instead of Group Homes with levels of care,
Short-Term Residential Therapeutic (STRTP)
Programs will provide individualized
treatment services.
•

Must obtain and maintain national
accreditation.

•

Must demonstrate the capacity to meet
the treatment level needs of children/
youth and Non-Minor Dependents
(NMDs).

•

Must make available core services
including mental health services to
transition children/youth and NMDs
quickly back to a home-based family
setting.

•

Must be certified by the county mental
health department and directly deliver
or arrange for the EPSDT specialty
mental health services that children/
youth and NMDs in their care need.

FFAs will provide more services and a
variety of placement options.
•

The California Department of Social
Services will establish new licensure and
rate systems.

•

Plan of Operation and Program
Statement requirements including core
services, accreditation, RFA standards,
will include supervision, evaluation,
and training plan to meet the needs of
children/youth.

•

Core Services and support that are
trauma-informed and culturally relevant,
including specialty mental health
services, must be made available
to children, youth, and nonminor
dependents either directly or secured
through formal agreements with other
agencies.

•

At the request of a county, FFAs may
provide supports and services to
county-approved families, including
relatives.

•

A standardized assessment process will
promote better coordination of services.

•

A new rate structure will reflect the
changes to STRTPs.

•

All FFAs must be accredited by a
national accrediting body.

•

There will be improved transparency
with new plans of operation, training
plans, and program statements
reflecting changes in practices and
services.

•

FFAs must have mental health
certification by the State Department
of Health Care Services or by a county
mental health plan or must provide
access to mental health services.

•

A coordinated monitoring and oversight
system will be developed between the
Department of Social Services and the
Department of Health Care Services.

•

Training plan must also be consistent
with the training provided to resource
families.

Adapted from All County Letter (ACL) NO. 16-79, dated September 22, 2016
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•

Must collaborate with the Child and
Family Team (CFT).

extracurricular activities and social
supports.”

•

Must meet Resource Family Approval
(RFA) standards and requirements.

•

Oversight and accountability indicators
through the national accrediting body,
consumer satisfaction survey, crossdepartmental state oversight, and
publicly available provider performance
measures.

(D) Transition to Adulthood Services: “to
support transition-age youth and nonminor
dependents in achieving a successful
adulthood.”

CORE SERVICES
There is now a statewide standard for base
core services.
According to SEC. 85. Section 11463, added
to the Welfare and Institutions Code,
the following Core Services are to be
made available to children and nonminor
dependents either directly or secured
through formal agreements with other
agencies, which are trauma-informed and
culturally relevant and include:
(A) Specialty mental health services “for
children who meet medical necessity
criteria for specialty mental health services
under the Medi-Cal Early and Periodic
Screening, Diagnosis, and Treatment
program.”
(B) Transition Services “for children,
youth, and families upon initial entry and
placement changes and for families who
assume permanency through reunification,
adoption, or guardianship.”

(E) Permanency Support Services “to
achieve permanency, including supporting
efforts to reunify or achieve adoption
or guardianship and efforts to maintain
or establish relationships with parents,
siblings, extended family members, tribes,
or others important to the child or youth, as
appropriate.”
(F) Indian Child Services: core services A-E
above will be provided to eligible children.
Adapted from All County Information Notice
No. I-50-16 dated July 8, 2016

CHILD AND FAMILY TEAM (CFT)
There are statewide guidelines for Child and
Family Teams, a group of individuals that
includes the child or youth, family members,
professionals, natural community supports,
and other individuals identified by the family
who are invested in the child, youth, and
family’s success.
•

CFT shares responsibility to assess, plan,
intervene, monitor and refine services
over time.

•

County placing agencies must convene
a CFT meeting as defined to identify
supports and services needed to
achieve permanency, enable a child
to live in the least restrictive family
setting, and promote normal childhood
experiences.

(C) Education, Physical, Behavioral, Mental
Health, Extracurricular Supports such
as “educational and physical, behavioral,
and mental health supports, including

CYC CONTINUUM OF CARE REFORM TOOLKIT
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•

In addition to mandated participation of
involved public agency representatives,
the composition of the team is driven by
family members’ preferences. Successful
CFTs include persons with natural
supportive relationships with the family,
so that the family’s support system will
continue to exist after formal services
are completed.

•

The CFT’s role is to include family
members in defining and reaching
identified goals for the child.

•

The individuals on the team work
together to identify each family
member’s strengths and needs, based
on relevant life domains, to develop
a child, youth, and family-centered
case plan. The plan articulates specific
strategies for achieving the child,
youth, and/or family’s goals based on
addressing identified needs, public
safety, including following related court
orders, and building on or developing
functional strengths.

•

The CFT typically conducts and
coordinates its work through a CFT
meeting.

•

The CFT process reflects a belief that
families have the capacity to address
their problems and achieve success if
given the opportunity and supports
to do so. Engagement with families is
fundamental to the CFT process.

•

Working with children, youth, and
families as partners results in plans that
are developed collaboratively and in a
shared decision-making process. The
family members hold significant power

14

of choice when strategies are defined.
•

The CFT process reflects the culture
and preferences of children, youth,
and families, building on their unique
values and capacities, and eliciting the
participation of everyone on the team.

•

Team members should help children,
youth, and families recognize their
strengths, and encourage them and
support them to develop solutions
that match their preferences. The
team must respect and support the
power of learning from mistakes when
strategies do not work as intended so
that the plan can be revised to improve
outcomes.

•

For children or youth in placement
who are receiving Intensive Care
Coordination (ICC), Intensive HomeBased Services (IHBS) or Therapeutic
Foster Care (TFC), a CFT meeting must
occur at least every 90 days.

•

For children and youth who are not
receiving Specialty Mental Health
Services, the placing agency will
convene a CFT meeting no less than
once every six months. Best practice
dictates that meetings should be held
as frequently as needed to address
emerging issues, provide integrated
and coordinated interventions, and
refine the plan as needed and, therefore,
frequency of meetings and timeframes
should be decided by CFT members.

Adapted from All County Letter (ACL) NO.
16-84, dated October 7, 2016
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ABOUT CYC
MISSION
The mission of California Youth Connection, a youth-led organization, is to
develop leaders who empower each other and their communities to transform
the foster care system through legislative and policy change.

VISION
Our vision is that all foster youth will be equal partners in contributing to all
policies and decisions made in their lives. All youth in foster care will have their
needs met and the support to grow into healthy and vibrant adults.
For more information about CYC, visit www.calyouthconn.org.
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www.calyouthconn.org

POLICY COORDINATOR:

LEGISLATIVE COORDINATOR:

POLICY DIRECTOR

Joy Anderson
joy@calyouthconn.org

Vanessa Hernandez
vanessa@calyouthconn.org

Kyle Sporleder
Kyle@calyouthconn.org

FACEBOOK:

https://www.facebook.com/CalYouthConn/
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Leadership Academy
2017
The Leadership Academy is a week-long, in-depth
training focusing on critical skill-development for
successful administration of special education
programs.
The training brings together a cohort of current or
new special education administrators. The focus of the
training is to build essential skills to provide special
education support and services tailored to your unique
charter school’s mission, community, and student
population. The Leadership Academy focuses on five
core special education modules:
•
•
•
•
•

Leadership
Finance and Resource Management
Program Design and Implementation
Student Performance and Outcomes
Compliance and Legal Responsibilities

July 24-28th
Long Beach, CA
Hotel Maya
Doubletree by Hilton
700 Queensway Drive
Long Beach 90802
Applications will be available starting
April 3rd, 2017.

*A three-day in-depth academy will also be occuring
for past graduates July 25th through 27th.

edcoecharterselpa.org/leadership-academy
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JOIN US FOR A SPECIAL

LEADERSHIP SERIES
EVENT
We're excited to host a special Leadership Series event exclusively for all past Leadership
Academy attendees. The day will be guided by Dr. Paul Porter and will focus on leading and
inspiring teams. This training takes place the day before our Inspiration to Action Symposium
and is a great opportunity to maximize your professional learning that week.

February 15, 2017
11:30 a.m. to 4:30 p.m. (Hosted Lunch)
DoubleTree by Hilton San Diego Mission Valley
7450 Hazard Center Drive
San Diego, CA 92108
Register at:
https://goo.gl/clbhKH

E

A TRAINING FOR SPECIAL EDUCATION TEACHERS
This two-day institute is designed for both new and experienced special education
teachers and will incorporate research-based content and activities that will deepen
participant knowledge and enhance their educational practices leading to improve
outcomes for students with disabilities.

DATE

TIME

LOCATION

August 22 – 23, 2017

8:30 a.m. – 3:00 p.m.

Northern California

August 29 – 30, 2017

8:30 a.m. – 3:00 p.m.

Southern California

Location, application process and registration information will be forthcoming.

What You’ll Learn:
• Ensure educational benefit for students with disabilities through
the development of a reasonably calculated, compliant IEP when
determining FAPE in the LRE.
• Design and deliver specialized academic instruction
(accommodations/modifications) based on assessment
information.
• Identify and implement positive, preventative behavior
management techniques.
• Practice and improve communication and facilitation skills.
• Understand qualifying disability categories and implications for
individualized program design.
• Identify the continuum of placement/support options and
review a variety of inclusive practices including co-teaching,
Universal Design for Learning (UDL), differentiated instruction,
site/classroom climate (including students with moderate/severe
disabilities).
• Explore general education initiatives and structures that directly
impact special education such as Response to Instruction and
Intervention (RTI2), Positive Behavioral Interventions (PBIS),
Student Study Team (SST) meetings, 504 Plan development.

For more information, email selpapd@edcoe.org
The El Dorado Charter SELPA | 6767 Green Valley Road, Placerville, CA | (530) 295-2462
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K12 Health Webinar Series
Webinar #1 – Setting up a Compliant, Effective School Health Services Program
 Providing for the overall health and safety of the students: SPED and General
 Complying with current mandates (and any expected changes in the upcoming school
year SY17-18)
 Establishing when and how Credentialed School Nurses should support IEP’s, 504’s, and
all necessary health plans to manage state compliance, liability concerns and, most
important, the health and safety of the students.
When
Registration

Thursday, April 6, 2017
2:30 p.m. – 3:30 p.m.
https://goo.gl/cn72iz

Webinar #2 – Managing and Supporting the School Health Services Program (What it looks
like in practice)
 Who needs to be involved with the support and when (staff, Credentialed School Nurse,
Health Tech/LVN)
 Scheduling and managing mandated needs with a Credentialed School Nurse and other
supporting health professionals.
 The importance of school staff education and training for a better run and self-managed
health services program.
When
Registration

Thursday, April 13, 2017
2:30 p.m. – 3:30 p.m.
https://goo.gl/2ipwUH

Presenter:
Marianne Akerland, RN, PHN, CCM, is the founder and President of K12 Health, a school health services
company that strives to provide a client focused, holistic approach to keeping students healthy and safe.
She is a credentialed school nurse with over 25 years of experience as a registered nurse and with many
of those years serving as a Public Health/School Nurse with the Sacramento City School District. Her
background, school nurse experiences and passion for helping to keep children healthy are what led her
to start her own business focused on partnering with schools to provide the best school health services
and support possible.

El Dorado Charter SELPA │ 6767 Green Valley Road │ Placerville, CA 95667 │ (530) 295-2462
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Professional Learning Opportunities
February – April 2017
Program

Date

Location

Person-Centered Approach

February 1

Caliber Schools

8:00am – 11:00am

4301 Berk Avenue
Richmond, CA

College, Career, and Civic

February 1

Caliber Schools

12:00pm – 3:00pm

4301 Berk Avenue
Richmond, CA

Person-Centered Approach

February 1

Altus School

8:00am – 11:00am

3252 Bonita Road
Chula Vista, CA

College, Career, and Civic

February 1

Altus School

12:00pm – 3:00pm

3252 Bonita Road
Chula Vista, CA

Person-Center Approach ITP

February 3

Webinar

9:00am – 12:00pm
College, Career, and Civic

February 3

Webinar

1:00pm – 4:00pm
SEIS Quarterly Training Q&A

February 6

Webinar

10:30am – 12:00pm
Demystifying Dyslexia

February 7

Fortune School of Education

8:00am – 11:00am

2890 Gateway Oaks Drive
Sacramento, CA

Instructional Goals and

February 7

Fortune School of Education

Interventions/Struggling

12:00pm – 3:00pm

2890 Gateway Oaks Drive

Readers

Sacramento, CA
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Professional Learning Opportunities
February – April 2017
Demystifying Dyslexia

February 7

REALM

8:00am – 11:00am

2023 8th Street
Berkeley, CA

Instructional Goals and

February 7

REALM

Interventions/Struggling

12:00pm – 3:00pm

2023 8th Street

Readers
Demystifying Dyslexia

Berkeley, CA
February 8

Total Education Solutions

8:00am – 11:00am

625 Fair Oaks Avenue
South Pasadena, CA

Instructional Goals and

February 8

Total Education Solutions

Interventions/Struggling

12:00pm – 3:00pm

625 Fair Oaks Avenue

Readers
Demystifying Dyslexia

South Pasadena, CA
February 9

Webinar

8:00am – 11:00am
Instructional Goals and

February 9

Interventions/Struggling

12:00pm – 3:00pm

Webinar

Readers
The Roles of LEAs in

February 21

Supporting Children

9:00am – 10:30am

Webinar

w/Disabilities in Foster Care
Crisis Prevention Intervention

February 22

Gompers Charter

(CPI) Certification Full Day

8:00am – 4:00pm

1005 47th Street
San Diego, CA
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Professional Learning Opportunities
February – April 2017
Crisis Prevention Intervention

February 23

Gompers Charter

(CPI) Recertification

8:00am – 12:00pm

1005 47th Street
San Diego, CA

Understanding & Improving

February 27

Webinar

Executive Functioning Skills

1:00pm – 3:00pm

English Language Learners &

March 7

Fortune School of Education

Learning Disabilities

8:00am – 11:00am

2890 Gateway Oaks Drive
Sacramento, CA

Interventions for English

March 7

Fortune School of Education

Language Learners w/Learning

12:00pm – 3:00pm

2890 Gateway Oaks Drive

Disabilities

Sacramento, CA

English Language Learners &

March 7

Total Education Solutions

Learning Disabilities

8:00am – 11:00am

625 Fair Oaks Avenue
South Pasadena, CA

Interventions for English

March 7

Total Education Solutions

Language Learners w/Learning

12:00pm – 3:00pm

625 Fair Oaks Avenue

Disabilities

South Pasadena, CA

English Language Learners &

March 8

America’s Finest Charter

Learning Disabilities

8:00am – 11:00am

730 45th Street
San Diego, CA

Interventions for English

March 8

America’s Finest Charter

Language Learners w/Learning

12:00pm – 3:00pm

730 45th Street

Disabilities

San Diego, CA
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Professional Learning Opportunities
February – April 2017
Legal Round Table

March 9

Webinar

1:00pm – 4:00pm
20 Minute Slots
English Language Learners &

March 10

Learning Disabilities

9:00am – 12:00pm

Interventions for English

March 10

Language Learners w/Learning

1:00pm – 4:00pm

Webinar

Webinar

Disabilities
SEIS Basics 201

March 14

Fortune School of Education

8:00am – 11:00am

2890 Gateway Oaks Drive
Sacramento, CA

SEIS Basics 201

March 15

REALM

8:00am – 11:00am

2023 8th Street
Berkeley, CA

Understanding Autism

March 15

Valley View Elementary

Spectrum Disorder and

8:30am – 3:30pm

1665 Blackstone Parkway

Evidenced Based Practices
SEIS Basics 201

El Dorado Hills, CA
March 16

Gompers Charter

8:00am – 11:00am

1005 47th Street
San Diego, CA

SEIS Basics 201

March 17
9:00am – 12:00pm

Webinar
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Professional Learning Opportunities
February – April 2017
Crisis Prevention Intervention

March 29

Caliber Schools

(CPI) Recertification

8:00am – 12:00pm

4301 Berk Avenue
Richmond, CA

Crisis Prevention Intervention

March 29

Fortune School of Education

(CPI) Recertification

8:00am – 12:00pm

2890 Gateway Oaks Drive
Sacramento, CA

Crisis Prevention Intervention

March 30

Fortune School of Education

(CPI) Certification Full Day

8:00am – 4:00pm

2890 Gateway Oaks Drive
Sacramento, CA

Mindfulness / Trauma Informed March 30

Sobrato (KIPP Bay Area )

Care

330 Twin Dolphin Drive

8:30am – 3:30pm

Redwood City, CA
Responding to Threats of

April 4

Fortune School of Education

Suicide & Self Harm

8:00am – 11:00am

2890 Gateway Oaks Drive
Sacramento, CA

Developing Trauma-Informed

April 4

Fortune School of Education

Practices

12:00pm – 3:00pm

2890 Gateway Oaks Drive
Sacramento, CA

Responding to Threats of

April 5

Gateway College

Suicide & Self Harm

8:00am – 11:00am

3564 Ramona Drive
Riverside, CA

Developing Trauma-Informed

April 5

Gateway College

Practices

12:00pm – 3:00pm

3564 Ramona Drive
Riverside, CA
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Professional Learning Opportunities
February – April 2017
Responding to Threats of

April 6

Rocketship

Suicide & Self Harm

8:00am – 11:00am

2001 Gateway Place #230E
San Jose, CA

Developing Trauma-Informed

April 6

Rocketship

Practices

12:00pm – 3:00pm

2001 Gateway Place #230E
San Jose, CA

Setting Up a Compliant,

April 6

Webinar

Effective School Health Services 2:30pm – 3:30pm
Program
Responding to Threats of

April 7

Suicide & Self Harm

9:00am – 12:00pm

Developing Trauma-Informed

April 7

Practices

1:00pm – 4:00pm

SEIS Quarterly Training / Open

April 12

Q&A

10:30am – 12:00pm

Managing and Supporting the

April 13

School Health Services

2:30pm – 3:30pm

Webinar

Webinar

Webinar

Webinar

Program (What it Looks Like in
Practice)
Crisis Prevention Intervention

April 26

Fortune School of Education

(CPI) Certification Full Day

8:00am – 4:00pm

2890 Gateway Oaks Drive
Sacramento, CA
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Professional Learning Opportunities
February – April 2017
Crisis Prevention Intervention

April 27

Fortune School of Education

(CPI) Recertification

8:00am – 12:00pm

2890 Gateway Oaks Drive
Sacramento, CA

Supporting the Use of Evidence

April 27

SELPA

Based Practices for Autism

8:30am – 3:30pm

4355 Golden Center Drive
Placerville, CA
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Community Advisory
Committee (CAC)
What is the El Dorado Charter SELPA CAC?
The El Dorado Charter SELPA’s Community Advisory Committee is a group formed to advise the Charter SELPA about the Special Education Local Plan, annual priorities, parent education, and other special
education related activities. The CAC is designed to be a dynamic collaborative partnership of educators,
parents, and community members.
The CAC holds three business meetings annually to address topics of interest to families of children with
disabilities and to gather information to advise our Special Education Local Plan.

What is the Function of the CAC?
• Build communication between schools, parents and related agencies.
• Encourage community and parental involvement in the review of the Local Plan.
• Provide families an opportunity to share resources and support within their school community.

Who Should Attend?
CAC meetings are open to parents, family members, educators, agency representatives, and community members who are interested in supporting children with special needs.
• Every charter school is entitled to have one CAC representative. A CAC representative must be appointed and approved by their charter school’s governing board. The CAC committee should be composed of a majority of parents of students with disabilities.

How to Virtually Attend a CAC Meeting?
CAC meetings will be held online via Adobe Connect. To receive information on how to register for CAC
meetings or for questions related to the meetings, please e-mail Tara Stout at tstout@edcoe.org.

Where Do I Find More Information about CAC?
For additional information about CAC, please visit the El Dorado Charter SELPA Community Advisory
webpage at http://www.edcoecharterselpa.com/parents/community-advisory-committee

Meeting
Dates

All meetings will be held online via Adobe Connect

October 4
9 – 10:00 AM

January 10
9 – 10:00 AM

April 11
9 – 10:00 AM
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Parent Resources and Trainings
Parent Resources:

The SELPA is proud to offer a growing collection of informational resources, specifically for
parents. Please visit the SELPA Online Parent Learning Center at
http://www.edcoecharterselpa.com/parents/resources

2016-2017 Parent Training Opportunities:

The SELPA will be offering a series of online Lunchtime Wednesday Webinar Parent Trainings
throughout the year. The goal is for parents to learn strategies to support their child. Each
training will be hosted by the SELPA via Adobe Connect.
Wednesday, October 12 | 11:30 AM- 12:15 PM
Understanding the IEP Process and Assessment
Register: https://selpa.adobeconnect.com/e1wtae8b4pr/event/registration.html
Wednesday, November 9 | 11:30 AM- 12:15 PM
How to Effectively Communicate with your IEP team
Register: https://selpa.adobeconnect.com/e5zx2rf4czf/event/registration.html
Wednesday, January 11 | 11:30 AM- 12:15 PM
Transition Training for Parents of Students in High School
Register: https://selpa.adobeconnect.com/e23jqvhr2xa/event/registration.html
Wednesday, February 8 | 11:30 AM- 12:15 PM
Strategies to Increase Positive Behavior
Register: https://selpa.adobeconnect.com/e55fmwnl1tj/event/registration.html
Wednesday, March 8 | 11:30 AM- 12:15 PM
Executive Functioning: the Key to Academic Success and Homework Completion
Register: https://selpa.adobeconnect.com/e5fppbpktjf/event/registration.html
Wednesday, April 12 | 11:30 AM- 12:15 PM
Understanding Statewide Assessment Accessibility Supports
Register: https://selpa.adobeconnect.com/e6f5sov42jz/event/registration.html

El Dorado County Office of Education | Special Education Local Plan Area (SELPA)
6767 Green Valley Road, Placerville, CA 95667 | Phone 530-295-2462
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CAASPP STEERING UPDATES
January 2017
New Year, New Resources!
The CDE Digital Library Resource Collections Web page now includes
even more collections to support student engagement with the formative
assessment process. New additions to the Instructional Learning Series
include resource lists to help students develop skills in Grade 3—Read
Literary Texts and Grade 3—Operations and Algebraic Thinking. In
addition, Digital Library Connections resource lists are now available for
High School. Visit the CDE Digital Library Resource Collections
http://www.cde.ca.gov/ta/tg/sa/collectionresources.asp

2016–17 Parent Notification Letter Templates Now Posted.
Letter templates for notifying parents of statewide testing in 2016–17 are
now posted on the California Department of Education (CDE). Please be
sure to adapt the templates to your local educational agency’s (LEA’s)
needs, adding the name of your LEA and inserting the appropriate text for
each tested grade level.
http://www.cde.ca.gov/ta/tg/ca/caasppadminnftyltr.asp

Technology Flash—Upgrade Apple Mobile Devices Now!
January has arrived, which calls for upgrading Apple mobile devices. After
January 31, 2017, only users of supported iOS
operating system versions 8.0–8.2, 9.2 and
9.3, and 10.2 will be able to access both
the summative and interim assessments.

CAA Guidance for IEP Teams.
California Alternate Assessments for
English Language Arts\Literacy and
Mathematics: Participation
Decisions.This document is intended to
help guide IEP teams in determining whether
California Alternate Assessments (CAAs) alternate
assessments based on alternate achievement
standards are the most appropriate assessments for an
individual student. The CAAs were developed by the
California Department of Education to ensure that all
students are able to participate in assessments that are a measure of
what they know and can do in relation to the grade-level Common Core
State Standards (CCSS).
http://www.cde.ca.gov/ta/tg/ca/caaiepteamrev.asp
http://www.cde.ca.gov/ta/tg/ca/documents/caaiepteamguidance.pdf

Nov

Dec

Jan

Mar

Apr

May

Jun

Smarter Balanced Summative
(operational)

Feb

CAA for Science
(pilot)

CAA for Science
(pre-pilot)

Sep

Dec

Jan

Mar

CELDT (for initial only)
(operational)

ELPAC Summative
(operational)

PFT
(operational)

CAA for Science*
(pilot)

CAST
(field)

Accessible Alternative Version (AAV) may be viewed by following this link: http://www.cde.ca.gov/ta/tg/ai/assessmentthreeyr.asp

CSA – California Spanish Assessment

Operational

High School Equivalency (GEDTS, HiSET, TASC)
and Proficiency (CHSPE)
(operational)

Pilot

May

Jun

CAA in ELA and Mathematics
(operational)

High School Equivalency (GEDTS, HiSET, TASC)
and Proficiency (CHSPE)
(operational)

(pilot)

(optional)

Apr

Smarter Balanced Summative
(operational)

Feb

STS (optional)
(operational)

Field

Nov

Smarter Balanced Interim (optional)
(operational)

Oct

CSA*

ELPAC
Initial
(field)

Aug

2017–18

STS (optional)
(operational)

CSA
(pre-pilot)

ELPAC
Summative
(field)

PFT
(operational)

CAST
(pilot)

CELDT
(operational)

Jul

CAA in ELA and
Mathematics (operational)

Smarter Balanced Interim (optional)
(operational)

Oct

CAST
(pre-pilot)

Sep

Pre-Pilot

Aug

* Tentative dates

Jul

2016–17
Jul

Aug

Three Year Assessment Time Line
Nov

Dec

Feb

Mar

May

Jun

ELPAC Initial
(operational)

(optional)
(operational)

CSA*

ELPAC Summative
(operational)

PFT
(operational)

CAA for Science*
(field)

CAST
(operational)

CAA in ELA and Mathematics
(operational)

California Department of Education | January 2017

High School Equivalency (GEDTS, HiSET, TASC)
and Proficiency (CHSPE)
(operational)

(field)

CSA*

Apr

Smarter Balanced Summative
(operational)

Jan

Smarter Balanced Interim (optional)
(operational)

Oct

(optional)

Sep

2018–19
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PARENT/GUARDIAN’S GUIDE TO THE
CALIFORNIA ALTERNATE ASSESSMENTS
“The Decision To Participate”
(“What is the right test for my child?”)
Which test(s) should my child take?
As a member of the individualized education program (IEP) team, making a decision about which test
will best meet your child’s needs can be hard. There are many things to think about in making that
choice. The California Assessment of Student Performance and Progress (CAASPP) System provides
four basic statewide assessments:
•

Smarter Balanced assessments for English language arts/literacy (ELA) and mathematics in
grades three through eight and grade eleven, provide an assessment for approximately 99
percent of the student population, including most students with an IEP

•

California Alternate Assessments (CAAs) for ELA and mathematics, which are for students with
significant cognitive disabilities and provide an assessment for approximately 1 percent of the
student population

•

Science assessments (including both modified and alternate assessments for students with an
IEP) in grades five, eight, and ten

•

Standards-based Tests in Spanish (an OPTIONAL assessment in grades three through eleven)

A student identified to take an alternate assessment must take all assessments (ELA, mathematics,
and science) for that grade level. These assessments are given once each year to students and can be
taken with accommodations and supports to improve accessibility.
Who is a student with a significant cognitive disability?
This decision is made by the IEP team, and is not just the identification of a specific disability. The team
should talk about the child’s ability to live independently and to function safely in daily life. An IQ
score alone does not determine a significant cognitive disability; rather, an overall understanding of
the student is required to make the determination. The team should review your student’s work,
school records, and important information across several school years and settings (e.g., school,
home, community), and then decide whether your student fits the criteria for an alternate assessment.
What should the IEP team consider?
The IEP team should consider the following information to determine whether the CAAs or the
Smarter Balanced assessments are appropriate for a particular student:
• The student's curriculum and instruction, including data on progress
• Classroom work samples and information
• Examples of performance on assessments to compare with classroom work
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• Results of districtwide assessments
• Results of individualized reading assessments
• IEP information from multiple sources, including:




Present levels of academic achievement and functional performance, IEP goals, and
short-term objectives
Needs of a student with substantial communication issues
Needs of a student who may be learning English as a second or other language (i.e., an
English learner), which may interfere with an accurate assessment of his or her abilities

California Department of Education

March 2016
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California Alternate Assessment
Participation Decision Worksheet
This worksheet may be used by an individualized education program (IEP) team in the determination of a student’s
participation in the California Alternate Assessments (CAAs). The use of this worksheet is strictly voluntary.

To meet the criteria for the CAAs, the student must have an individualized education program
and the IEP team should consider the following eligibility criteria descriptors.
Participation Criteria

Participation Criteria
Descriptors

1. The student has a
significant cognitive
disability.

YES

NO

Results of individual cognitive ability test
Results of adaptive behavior skills assessment
Review of student records
indicates a disability or multiple
disabilities that significantly
impact intellectual functioning
and adaptive behavior.*
*Adaptive behavior is defined
as essential for someone to
live independently and to
function safely in daily life.

2. The student is learning
content linked to
(derived from) the
Common Core State
Standards (CCSS).

YES

NO

Sources of Evidence (check if used)

Goals and instruction listed in
the IEP for this student are
linked to the enrolled gradelevel CCSS and address
knowledge and skills that are
appropriate and challenging
for this student.

Results of individually and group-administered
achievement tests
Results of informal assessments
Results of individual reading assessments
Results of districtwide alternate assessments
Results of language assessments, including
English learner (EL) language assessments, if
applicable
Examples of curriculum, instructional objectives,
and materials, including work samples
Present levels of academic and functional
performance, goals, and objectives from the IEP
Data from scientific research-based
interventions
Progress monitoring data

3. The student requires
extensive, direct
individualized
instruction and
substantial supports
to achieve
measureable gains
in the grade and
age-appropriate
curriculum.

YES

NO

The student: (a) requires
extensive, repeated,
individualized instruction
and support that is not of a
temporary or transient nature;
and (b) uses substantially
adapted materials and
individualized methods of
accessing information in
alternative ways to acquire,
maintain, generalize,
demonstrate and transfer skills
across academic content.

Examples of curriculum, instructional
objectives, and materials, including work
samples from both school and community-based
instruction
Teacher-collected data and checklists
Present levels of academic and functional
performance, goals, objectives, and post-school
outcomes from the IEP and the transition plan for
students age twelve and older

If the IEP team has made the determination that the student is to participate in the
CAAs the student is eligible to participate in the CAAs.
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Considerations Not to Use in Reviewing Evidence
1.

A disability category or label

2.

Poor attendance or extended absences

3.

Native language/social/cultural or economic difference

4.

Expected poor performance on the general education assessment

5.

Academic and other services received

6.

Educational environment or instructional setting

7.

Percent of time receiving special education

8.

EL status

9.

Low reading level and/or achievement level

10.

Anticipated disruptive behavior

11.

Impact of test scores on accountability system

12.

Administrator decision

13.

Anticipated emotional duress

14.

Need for accommodations (e.g., assistive technology/augmentative and
alternative communication (AAC) to participate in assessment process)
Evidence shows that the decision for participating in the California Alternate
Assessments was not based on the above list.

IEP Team Statement of Assurance: Our decision was based on multiple pieces
of evidence that, when taken together, demonstrated that the California
Alternate Assessment is the most appropriate assessment for this student; that
his/her academic instruction will be based on the CCCs linked to the CCSS;
that the “Considerations Not to Use in Reviewing Evidence” were not used to
make this decision; and that any additional implications of this decision were
discussed thoroughly.
Each of us agrees with the IEP team decision to use the CAAs:
Name: ________________________________Position: ______________ Date:___________
Name: ________________________________Position: ______________ Date:___________
Name: ________________________________Position: ______________ Date:___________
Name: ________________________________Position: ______________ Date:___________
Name: ________________________________Position: ______________ Date:___________
Parent/Guardian:____________________________________________Date:__________
California Department of Education

March 2016
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California Department of Education

March 2016

Guidance for Individualized Education Program Teams
California Alternate Assessments for English Language Arts and Mathematics:
Participation Decisions
This document is intended to help guide individualized education program (IEP) teams in
determining whether the California Alternate Assessments (CAAs)—alternate assessments
based on alternate achievement standards—are the most appropriate assessments for an
individual student. The CAAs were developed by the California Department of Education to
ensure that all students are able to participate in assessments that are a measure of what they
know and can do in relation to the grade-level Common Core State Standards (CCSS). In
addition, the CAAs were developed to be part of a system of curriculum, instructional, and
assessment tools so that students with significant cognitive disabilities would be able to
participate in content instruction and assessments that are aligned with the CCSS. This is
accomplished by a linkage between the CCSS and Core Content Connectors (CCCs), which are
in turn aligned with the CCC and CAA items.
IEP teams must consider a student’s individual characteristics when determining whether a
student with a disability participates in the general assessments, with or without
accommodations, or in the alternate assessments. This document outlines steps that an IEP
team should take in determining whether the CAAs are appropriate for a student, including
reviewing student records and important information across multiple school years and settings
(e.g., school, home, community) and determining whether the student fits the criteria for
participating in the CAAs as outlined in this document.

Description of the California Alternate Assessments
Assessment Design
The CAAs are assessments for English language arts (reading and writing) and mathematics in
grades three through eight and grade eleven. They are on-demand assessments of
approximately 27 test items that assess approximately 10 to 12 prioritized content targets per
grade level, depending on the grade level. These content targets were identified for each grade
on the basis of learning progressions and alignment with the grade-level CCSS. The
assessments include multiple-choice items and constructed-response items. Each content
target is assessed by items that have been carefully and intentionally designed to assess a
range of ability and performance.

Assessment Administration
The CAAs are delivered via computer, with allowances for flexibility in administration (e.g., a
student may respond to administrator-presented item stimuli rather than to the item stimuli on
the computer). A trained testing examiner familiar to the student (e.g., the student’s teacher)
facilitates the administration, presenting items via computer, paper, or manipulatives, as
appropriate for the student. Items are administered to the student over the course of one or
more testing sessions, as needed for the student to complete a content-area assessment. For
the 2015–16 school year, the CAAs are scheduled to be administered between April 11, 2016,
and June 17, 2016.
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The CAAs are stage adaptive tests, meaning that each student receives items that have been
determined to be an appropriate level of challenge. The survey of student characteristics and
routing rules help determine the items a student encounters. The administration script provides
flexibility in the ways in which a student may interact with items, so that what is being measured
is not changed.

Participation Decisions
IEP teams should use the CAA Participation Decision Worksheet document to aid in the
determination of whether a student should participate in the CAAs. The CAAs are administered
each year to students in grades three through eight and grade eleven. A student’s IEP team
must determine participation in the alternate assessments. As reflected in the CAA guidelines,
to participate in the CAAs, a student must have an IEP and should meet all three of the
following criteria:
1. The student has a significant cognitive disability. Review of the student’s school
records indicates a disability or multiple disabilities that significantly impact intellectual
functioning and adaptive behavior essential for someone to live independently and to
function safely in daily life.
2. The student is learning content derived from the CCSS. Goals and instruction listed
in the IEP for the student are linked to the enrolled grade-level CCSS (for ungraded
students these may be age determined) and address knowledge and skills that are
appropriate and challenging for this student.
3. The student requires extensive, direct, individualized instruction and substantial
supports to achieve measurable gains in the grade-level and age-appropriate
curriculum. The student:
(a) Requires extensive, repeated, individualized instruction and support that is not of a
temporary or transient nature; and
(b) Uses substantially adapted materials and individualized methods of accessing
information in alternative ways to acquire, maintain, generalize, demonstrate, and
transfer skills across multiple settings.

Participation Descriptions
1. A student with a significant cognitive disability is one whose school records indicate
a disability or multiple disabilities that significantly impact intellectual functioning and
adaptive behavior. Adaptive behavior is defined as actions essential for an individual to
live independently and to function safely in daily life. Having a significant cognitive
disability is not determined by an IQ test score; rather, a holistic understanding of the
student is required.

2. The student is learning content derived from the CCSS. The student’s disability or
multiple disabilities affect how the student learns curriculum derived from the CCSS. The
student is learning content that is derived from the CCSS that appropriately breaks the
standards into smaller steps. These smaller steps are called Core Content Connectors
(CCCs). A CCC is a representation of the essential “core” content of a standard in the
CCSS. Each CCC was identified by examining learning progressions aligned with the
CCSS to determine the critical content for students with significant cognitive disabilities.
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3. The student’s need for extensive, direct individualized instruction is not temporary or
transient. His or her need for substantial supports to achieve gains in the grade-level and
age-appropriate curriculum requires substantially adapted materials and customized
methods of accessing information in alternative ways to acquire, maintain, generalize,
demonstrate, and transfer skills across multiple settings.
The IEP team should consider the following information to determine whether the CAAs are
appropriate for an individual student:
•
•
•
•
•
•

Description of the student’s curriculum and instruction, including data on progress
Classroom work samples and data
Examples of performance on assessment tasks to compare with classroom work
Results of district-wide assessments
Results of individualized reading assessments
IEP information, including:


Present levels of academic achievement and functional performance, goals, and
short-term objectives



Circumstances of a student with individualized and substantial communication needs
or modes (from multiple data sources)



Circumstances of a student who may be learning English as a second or other
language (i.e., an EL student), which may interfere with an accurate assessment of
his or her academic, social, or adaptive abilities

Some issues, such as those listed below, may affect a student’s learning experience and his or
her ability to learn that are not appropriate to consider during the decision-making process for
the CAAs. Do not use the following as criteria for participation/eligibility decisions:
1. A disability category or label
2. Poor attendance or extended absences
3. Native language/social/cultural or economic difference
4. Expected poor performance on the general education assessment
5. Academic and other services student receives
6. Educational environment or instructional setting
7. Percent of time receiving special education
8. Student identification as an EL student; as above, this is a consideration of how the
student’s English fluency may affect their performance-as opposed to their disability
9. Low reading level and/or achievement level
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10. Anticipated disruptive behavior
11. Impact of test scores on accountability system
12. Administrator decision
13. Anticipated emotional distress
14. Need for accommodations (e.g., assistive technology/augmentative and alternative
communication) to participate in assessment process

For information about the CAAs, contact Terry deBoer, Education Programs Consultant,
Assessment Development and Administration Division, by phone at 916-319-0481 or by e-mail
at tdeboer@cde.ca.gov or Don Kilmer, Education Administrator I, Assessment Development
and Administration Division, by phone at 916-319-0350 or by email at dkillmer@cde.ca.gov.

 When you have received a signed AP, but the student has moved prior to the
60‐day timeline, please do the following:
o Note evaluation delay 30 (Transfer) – Student moved prior to end of
assessment period.

 When you have a signed Assessment Plan (AP), but you are in the middle of the
60‐day evaluation period and CASEMIS is being pulled (12/1 and 6/30), please
do the following:
o Plan Type 30 (pending student) so that you are compliant.

 The CDE will be monitoring “Pending Students.” This data will be monitored and
incorporated into the DINC process starting June 30, 2017.

SEIS 2.0
“Pending Student” Plan Type
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assess, please do the following:
o Notate as Not Eligible – Code 80

 When you have received a signed AP and the parents revoke permission to

 When you have received a signed AP, but the student has moved prior to the 60‐
day timeline, please do the following (Continued):
o Note Plan Type 30 (pending student) must also be included if IEP has not been
held prior to the 12/1 or 6/30 CASEMIS pull but is still within the 60 day
timeline.
o If the 60‐day timeline has been exceeded, please notate the delay reason.

SEIS 2.0
“Pending Student” Plan Type (Continued)
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 The focus will be 95% accuracy between submitted and certified CALPADS
data and CASEMIS data.

 The CDE will be examining the demographic data integrity between your
CALPADS data and your CASEMIS data:
o Race
o Ethnicity
o Gender
o Age
o Grade
o Identifiable Information

SEIS 2.0 Important Reminders
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 Please begin the process of creating internal processes to communicate with
your CALPADS personnel or provider to ensure data integrity between the
CALPADS and CASEMIS systems.

 The SELPA will continue to certify your LEA’s CALPADS data until the 2019‐2020
school year.

 Your LEA certified CALPADS data must be sent to the Charter SELPA (CALPADS
Discipline report #s 7.3, 7.4, 7.8, and 7.9 and certification page) no later than July
1, 2017.

 The SELPA must certify your CALPADS data for the 2016‐2017 school year.

 The CDE will continue its focus on special education students placed in an
Interim Alternative Education Setting (IAES).

SEIS 2.0 Important Reminders
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