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What Questions Do You Have?

• Let’s create a list of questions you would like answered throughout the 
Legal portion of this training!



Back to Basics: 
Pivotal Cases in Special Education



Why is Special Education Law So Complex?



Sources of Law

• Constitution (Federal and State)
• Statutes

• Individuals with Disabilities Education Improvement Act (“IDEIA”)
• California Education Code

• Regulations
• 34 C.F.R. 300.100 et seq.
• Title 5, California Code of Regulations

• Administrative Agencies (Quasi-Judicial Function)
• Office of Special Education and Rehabilitative Services (OSERS)
• Office of Special Education Programs (OSEP)
• California Office of Administrative Hearings (OAH)



Sources of Law

• Case law
• Published opinions of judges that interpret statutes, regulations and 

constitutional provisions

• School/SELPA policies



Legal Resources

• LRP’s specialedconnection.com
• Paid subscription service

• U.S. Department of Education https://sites.ed.gov/idea/
• California Special Education Reference
https://caser.specialedreference.com/
A word-searchable database of special education-related state and federal 
statutes and regulations, federal guidance documents, and editions of the 
Federal Register.
• Office of Administrative Hearings Orders and Decisions
http://www.dgs.ca.gov/oah/SpecialEducation/searchDO.aspx

https://sites.ed.gov/idea/
https://caser.specialedreference.com/
http://www.dgs.ca.gov/oah/SpecialEducation/searchDO.aspx


Pre-IDEA Cases

• Prior to 1975, 20% of children with disabilities were educated in public 
schools, and when they were, the programs were not appropriate to meet 
their needs.
• Pennsylvania Association for Retarded Children (PARC) v. Commonwealth of 

Pennsylvania, 343 Fed. Supp. 279 (1972)
• Mills v. Board of Education of District of Columbia, 348 F. Supp. 866 (1972)
• Children with disabilities had equal protection under the law without 

discrimination.
• Established framework for due process procedures



Six 
Principles 
of IDEA

1. Zero Reject
2. Nondiscriminatory Evaluation
3. Appropriate Education
4. Least Restrictive Environment
5. Due Process Safeguards
6. Student/Parent Participation and 

Shared-Decision Making



1.  
Zero 
Reject

• Schools must educate all children with 
disabilities regardless of the nature or 
severity of the disability
• No child with disabilities may be 

excluded from a public education.
• Child find



1.  
Zero 
Reject

• Timothy W. v. Rochester School 
District, 875 F.2d 924 (1989)
• Can a child be “too special” for special 

education?
• Child with multiple disabilities and 

profound mental retardation
• School district denied services because it 

believed he would not benefit from 
special education.
• Court held that student had a right to an 

appropriate education. 
• Broadly defined “education” - includes 

not only academics but functional life 
skills.



1.  
Zero 
Reject

• Honig v. Doe, 484 U.S. 305 (1988)
• Can children with disabilities be 

expelled?
• Schools cannot unilaterally remove 

children with disabilities, unless evidence 
of drugs, weapons or serious bodily 
injury
• Established schools’ right to remove 

students for up to 10 days before 
triggering IDEA’s procedural safeguards.
• Provided schools a mechanism for 

schools to seek relief if there is reason to 
believe child was dangerous and likely to 
injure themselves or others



1.  
Zero 
Reject

• Compton Unified School Dist. v. Addison 
(9th Cir. 2010) 598 F.3d 1181 
• 10th grade student failed every academic 

subject, colored with crayons, played with 
dolls, and urinated on herself in class.

• Parent reluctant to have student assessed 
and District did not to “push” for assessment

• District argued that due process complaints 
limited by prior written notice requirements, 
which apply only to proposal or refusal to act

• Court rejected District’s argument, holding 
LEAs have an affirmative duty to identify 
eligible students and “willful inaction” despite 
red flags was a “refusal” to evaluate student



2.  
Nondiscriminatory 
Evaluation

• Schools must use nonbiased, multi-
factored methods of evaluation to 
determine whether a child has a 
disability and, if so, whether special 
education is needed. 
• Testing and evaluation procedures 

must not discriminate on the basis of 
race, culture, or native language. 
• Tests must be administered in the 

child’s native language.
• Identification and placement decisions 

cannot be made on the basis of a 
single test score. 



2.  
Nondiscriminatory 
Evaluation

• Larry P. v. Riles (9th Cir. 1986) 793 F.2d 
969.
• Standardized IQ tests may not be used to 

place African-American students in classes 
which are the substantial equivalent of 
educationally mentally retarded (EMR) 
classes, typically classes for moderate to low 
functioning developmentally disabled 
students. 

• IQ scores from any other source cannot be 
included in a student’s record.

• Note: CDE’s position is that it will consider 
LEAs out of compliance for using 
standardized IQ tests for the purpose of 
assessing African-American students for 
special education eligibility, regardless of the 
category under which they are being 
evaluated.



3.  
Appropriate 
Education

• To what standard do schools have to 
provide services to children with 
disabilities?
• Provided at public expense—that is, 

without cost to the child’s parents. 
• IEP must be developed and 

implemented to meet the child’s 
unique needs



3. 
Appropriate 
Education

• Board of Hendrick Hudson v. Rowley, 
458 U.S. 176 (1982)
• LEAs are not required to provide the 

“best” education or one designed to 
“maximize” a student’s potential.
• Basic floor of opportunity
• A child’s IEP  should provide for 

personalized instruction with sufficient 
support services to enable a child to 
benefit educationally from instruction.
• Were procedural safeguards followed?
• Was the IEP reasonably calculated to allow 

the student to receive some educational 
benefit?

• Procedural and substantive component 
of FAPE



3. 
Appropriate 
Education

• On March 22, 2017, the U.S. Supreme 
Court issued its long-anticipated ruling 
in Endrew F. v. Douglas County School 
District, reversing the Tenth Circuit’s 
use of a “de minimis benefit” test 
when determining whether an IEP sets 
out appropriately challenging 
educational goals.
• The Supreme Court instead held that 

an IEP must be “reasonably calculated 
to enable a child to make progress 
appropriate in light of the child’s 
circumstances.” Endrew F. v. Douglas 
Cty. Sch. Dist., 137 S. Ct. 988 (2017).



3. 
Appropriate 
Education

• Courts should not substitute their own 
notions of sound educational policy 
for those of the school authorities.
• Deference is based on the application 

of expertise and exercise of judgment 
by school authorities.
• However, IEP teams are expected to 

provide “cogent and responsive 
explanation[s] for their decisions.”



3. 
Appropriate 
Education

VanDuyn v. Baker School Dist. 5J
(9th Cir. 2007) 502 F.3d 811, 815.

• When an LEA does not perform exactly as 
called for by the IEP, the LEA does not 
violate the IDEA unless it is shown to 
have materially failed to implement the 
child’s IEP. 
• Implementation failures are not 

procedural errors. 
• The materiality standard does not require 

that the child suffer demonstrable 
educational harm in order to prevail. 



Appropriate 
Education

• When and how do you explain to 
parents the school’s legal obligations 
to a child?
• What words do you use?
• Hint: Hopefully not the words “Cadillac v. 

Chevrolet”



3.  Appropriate Education

• Gregory K. v. Longview School District (9th Cir. 1987) 811 F.2d 1307
• In resolving the question of whether an LEA has offered a FAPE, the focus is on the 

adequacy of the school district’s proposed program. 
• An LEA is not required to place a student in a program preferred by a parent, even 

if that program will result in greater educational benefit to the student.



3.  Appropriate Education

• Adams v. State of Oregon (9th Cir. 1999) 195 F.3d 1141, 1149
• Endorsement of the “snapshot” rule
• Actions of the school cannot be judged exclusively in hindsight -- an IEP must 

take into account what was, and what was not, objectively reasonable when 
the snapshot was taken, that is, at the time the IEP was drafted.
• Does not eliminate an LEA’s obligation to revise a student’s IEP if it becomes 

apparent over the course of the school year that the student is not receiving 
any educational benefit. 



3.  Appropriate Education

• Irving Independent School District v. Tatro, 468 U.S. 883 (1984)
• What is the scope of services LEAs must provide?
• Student had cerebral palsy and needed to be catheterized every few hours. District 

agreed to provide special education but refused to do catheterization as a related 
service.
• Court held district must provide all support services necessary for a child to benefit 

from their education unless a physician is required. 
• If it is not performed by a physician, it is not considered a medical services no matter 

how involved the service might be.



3.  Appropriate Education

• Cedar Rapids Community School District v. Garret F., 526 U.S. 66 (1999)
• Whether it was the school district’s responsibility to provide a personal attendant for 

a child with quadraplegia who required care such as monitoring a ventilator and 
suctioning of a tracheostomy. 
• School district argued it would impose a huge financial burden to provide such 

continuous care, and it qualified as medical care (not a related service)
• Court held that cost could not be the determining factor
• As in Tatro, care could be provided by a non-physician which makes it a related 

service.



3.  Appropriate Education

• Clovis Unified School Dist. v. California Office of Administrative Hearings 
(9th Cir. 1990) 903 F.2d 635
• Set forth the analytical framework for determining whether a residential 

placement constituted an educational or mental health placement for which an 
LEA was responsible, or a medical placement not within the definition of a related 
service. 
• Student was receiving residential mental health services for her emotional 

disturbance when her behavior became so bizarre that she had to be placed in an 
acute care psychiatric hospital. 



3.  Appropriate Education

• In finding that the school district was not responsible for the hospital placement, 
the court rejected the argument that the student’s parents were entitled to 
reimbursement for her psychiatric placement because the placement was 
“supportive” of the child’s education.  
• The analysis must focus on whether the student’s placement may be considered 

necessary for educational purposes, or whether the placement is a response to 
medical, social, or emotional problems that is necessary quite apart from the 
learning process. 



3.  Appropriate Education

• Burlington School Committee v. Massachusetts Dept. of Educ., 471 U.S. 359 
(1985)
• Parents have a right to reimbursement of private school tuition if:

• LEA’s offer did not provide FAPE, and
• Parent’s private school placement is appropriate

• Parent’s who privately place their children and seek reimbursement due so at their 
own financial risk.



3.  Appropriate Education

• Florence County School District Four v. Shannon Carter, 510 U.S. 7 
(1993)
• As long as parents meet the test for reimbursement established in Burlington, 

parents have a right to reimbursement even if the private school is not a 
state-certified nonpublic school.



3.  Appropriate Education

• Student v. Puyallup School District (9th Cir. 1994) 31 F.3d 1489
• Compensatory education is a form of equitable relief that may be granted for 

the denial of appropriate special education services to help overcome lost 
educational opportunity.
• The right to compensatory education accrues when the LEA knows, or should 

know, that the student is receiving an inappropriate education.
• Does not necessarily involve an obligation to provide day-for-day or session-

for-session replacement for opportunity or time missed.



• Students with disabilities must be 
educated with nondisabled 
children to the maximum extent 
appropriate
• Students with disabilities may only 

be removed to separate classes or 
schools when the nature or 
severity of their disabilities is such 
that they cannot receive an 
appropriate education in a general 
education classroom with 
supplementary aids and services.

4.  Least Restrictive 
Environment



Presumption in favor of inclusion in the 
regular classroom by requiring that a 
student’s IEP contain a justification and 
explanation of the extent, if any, to which a 
child will not participate with nondisabled 
peers in the general academic curriculum, 
extracurricular activities, and other 
nonacademic activities

LEAs must provide a continuum of placement 
and service alternatives.

4.  Least Restrictive 
Environment



4.  Least Restrictive Environment

• Sacramento City USD v. Rachel Holland 14 F.3d 1396 (9th Cir. 1994)
• 4 factors consideredwhen analyzing whether an LEA’s placement 

recommendation complies with LRE mandate
• Educational benefits to the student in a regular classroom, with appropriate aids 

and services
• Nonacademic benefits of interaction with children who are not disabled
• Effect on teacher and other students in the classroom of the presence of student 

(disruptive behavior and/or undue consumption of teacher’s time
• Cost of mainstreaming student compared to cost of placement in special 

education classroom



5.  Due Process 
Safeguards

• Parental consent must be obtained for 
initial and all subsequent evaluations 
and placement decisions regarding 
special education. 
• LEAs must maintain the confidentiality 

of all records and make those records 
available to the parents. 
• When parents disagree with the 

results of an evaluation performed by 
the school, they can obtain an 
independent evaluation at public 
expense. 



5.  Due Process 
Safeguards

• When the school and parents disagree on the 
identification, evaluation, placement, or 
provision FAPE and related services for the child, 
parents may request a due process hearing.

• States are required to offer parents an 
opportunity to resolve the matter through 
mediation by a third party before holding a due 
process hearing.

• Parents have the right to attorney’s fees if they 
prevail in due process or judicial proceedings 
under IDEA.

• Courts may award reasonable attorney’s fees to 
the prevailing LEA against the attorney of a 
parent, or the parent who files a complaint that 
is frivolous, unreasonable, without foundation, or 
filed for any improper purpose, such as to harass. 



5.  Due Process Safeguards

• Schaffer v. Weast, 546 U.S. (2005)
• Burden of proof in a due process hearing is place upon the party seeking relief



5.  Due Process Safeguards

• W.G. v. Board of Trustees of Target Range School District No. 23 (9th Cir. 
1992) 960 F.2d 1479, 1484.) 
• Procedural flaws do not automatically require a finding of a denial of a FAPE. 
• Only if the procedural inadequacies:

• Impede the child’s right to a FAPE
• Cause a deprivation of educational benefits, or
• Significantly impede the parents’ opportunity to participate in the decision making process.



6.  
Student/Parent 
Participation 
and Shared 
Decision Making

• Schools must collaborate with parents 
and students with disabilities in the 
design and implementation of special 
education services.
• Parents’ (and, whenever appropriate, 

the student’s) input and wishes must 
be considered in IEP goals and 
objectives, related-service needs, and 
placement decisions.



6.  Student/Parent Participation and Shared 
Decision Making

• Ms. S. v. Vashon Island School District (9th. Cir. 2003) 337 F.3d 1115
• Decisions will be made by the IEP team during the IEP meeting. 
• Improper for an LEA to prepare an IEP without parental input, with a 

preexisting, predetermined program and a “take it or leave it” position
• Predetermination in the development of an IEP can occur when a school 

district “independently develops an IEP, without meaningful parental 
participation, and then simply presents the IEP to the parent for ratification.



6.  Student/Parent Participation and Shared 
Decision Making

• Union School Dist. v. Smith (9th Cir. 1993) 15 F.3d 1519
• An IEP offer must be sufficiently clear that a parent can understand it and make 

intelligent decisions based on it. 
• The formal requirements of an IEP are not merely technical, and therefore should be 

enforced rigorously. 
• The requirement of a coherent, formal, written offer creates a clear record that helps 

eliminate factual disputes about when placements were offered, what placements 
were offered, and what additional assistance was offered to supplement a 
placement. 

• Assists parents in presenting complaints with respect to any matter relating to the 
educational placement of the child.



6.  Student/Parent Participation and Shared 
Decision Making

• Doug C. v. Hawaii Dept. of Education, (9th Cir. 2013), 720 F.3d 1038
• What happens when you have conflicting procedural requirements? 
• Remember purposes of IDEA:

• To provide disabled students a free appropriate public education and
• To protect the educational rights of those students.

• LEAs are required to make a reasonable determination of which course of action 
promotes the purposes of the IDEA and is least likely to result in the denial of a FAPE. 
• Courts will give LEA “reasonable latitude” in making that determination



Current State of Special Education 

• In 2013, 95% of 6- to 21-year-old students with disabilities were served in 
regular schools; 
• 3% were served in a separate school for students with disabilities; 
• 1% were placed in regular private schools by their parents; and 
• Less than 1% were served in a separate residential facility, homebound or in 

a hospital, or in a correctional facility.





Current State of Special Education 

• California parents and school districts request dispute resolution at a higher 
rate than almost any other state.
• Data suggests concentration of requests for dispute resolution in wealthier 

areas, and in less than one third of California school districts.
• School districts across the U.S. spend over $150 million per year in conflict 

resolution. 



What Percentage of All California Due 
Process Cases are Filed by Parents?

(a) 26%
(b) 49%
(c) 72%
(d) 86%
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Conflicts In Special Education



3 Things in Common Activity

• Break into groups – 5 participants per group. 
• Objective: Find 3 things you have in common with each other. 
• Have someone in the group record and report out to the whole group 
• 15 MINUTES



3 Things in Common - Debrief

• What steps did your group take to find the uncommon things the 
three of you had in common? 
• What was required of all group members in order to accomplish this 

task? 
• What benefits were realized in finding these commonalities?



3 Causes of Conflicts Arise in Special 
Education

• Design
• Implementation
• Relationship



Understanding Conflict

• Conflict = the natural tension that arises from differences.
• What does this mean?

• Conflict is normal when different perspectives are present.

• Can be an internal self-to-self process such as when we are exposed to new 
ideas that contrast with currently held views; or
• Can be an external self-to-other process.



External Conflict

• People tend to have needs in three primary areas:
• Content or substantive needs (the “what” of conflict)
• Process or procedural needs (the “how” of conflict)
• Psychological or people-related needs (the “who” of conflict

• Conflict arises when needs are not met in one of these 
areas.
• Particularly when there is a perception that someone is blocking access to 

solutions that would meet our needs.



Content Needs

• Each person has something he or she wants to achieve.
• This takes the form of a position (apparent solutions)

• “My daughter will need a full-time one-to-one aide.”
• “This student’s IEP can be met without additional assistive technology.”

• Underneath these positions are interests or needs.
• The need for the child to progress academically, or
• The desire to not set a precedent of automatically granting additional resources.





Process Needs

• Issues of “fairness” often have to do with violated process
expectations.
• Conflict can escalate in response to:

• How decisions are made
• At what point we receive information
• The sense of having information withheld
• Absence of necessary decision-makers.



Process Needs

• An IEP meeting is poorly run, in process terms, when:
• Rules are rigidly enforced
• People are inadequately prepared
• Information is shared in a disorganized way
• Conflicts are difficult to resolve and often escalate.



Psychological Needs

• We all have basic needs for respect and recognition.
• To feel listened to and valued.
• To feel in control or the need for autonomy.

• When psychological conflict is present, we may:
• Blame others
• Make assumptions about other’s motivations
• Use patronizing, condescending behavior to further inflame differences.



Conflict Within the IEP Team

• Conflict is a natural consequence of bringing together diverse 
perspectives.
• A good IEP team should have differences of opinion so the likelihood 

of more creative solutions is increased.
• Successful problem solving requires articulation of underlying interests to find 

solutions that integrate different perspectives.



Conflict Within the IEP Team

• When team members respond to conflict effectively, it leads to:
• Improved understanding
• Stronger relationships
• More effective problem solving

• There will be tension as issues are worked through, but a 
commitment to conflict management can prevent conflict
from escalating to the level of a dispute.



Conflict Indicators

• Can be identified before, during, or after IEP team meetings.
• Proactive planning requires awareness of potential conflicts and the 

level of intensity or severity.
• The presence of indicators can be a reminder that more than usual 

effort may be required to avoid further escalation of conflict  and to 
ensure effective problem solving methods.



Pre-Meeting Conflict Indicators

• More indicators = more evidence of potential conflict escalation.
• History of conflict between family and special ed staff that:

• Require supervisory support
• Have ended with parent or team member “talked into” accepting a decision
• Have escalated beyond area supervisor

• Pre-meeting conversations can reveal differences among 
team members and parents.



Outside Stressors

• External stressors can influence team member behavior.
• Parents

• Exhaustion from managing medical or related appointments
• Financial strain from costs related to disability
• Reduction in income due to time away from work
• Increased incidence of depression, affecting mothers at a greater rate. (Hanson, 1990). 



Parental Conflict

• Most parents will disagree at some point on matters relating to their 
child, specifically educational needs. (Jones & Passey, 2004).
• During times of transition (separation or divorce) parents may find it 

especially difficult to isolate educational disagreement from other 
forms of disagreement (i.e. custody, visitation, child support, etc.)



During Meeting Conflict Indicators

• Face-to-face conflict escalation indicators:
• Any team member brings a recording device to the meeting
• Increase in internal feelings of defensiveness or anxiety
• Questioning expertise or integrity of a team member
• Personal attacks



During Meeting Conflict Indicators

• Increased defensiveness/anxiety can be observed through 
non-verbal or verbal forms:

- Changes in eye contact
- Rigidity of posture
- Turning away from speaker
- Closed limbs
- Facial movements (tightening 

of lips, narrowing of eyes)
- Eye rolling
- Passing notes between 

parent and 
advocate/attorney

- Raised vocal pitch
- Decreased coherency of 

arguments
- Sighing or sounds of 

exasperation
- Increase in “you” statements 

(“you people”)
- Adversarial word choices
- Lack of response to input 

from others
- Decreased participation



Post-Meeting Indicators

• These may indicate conflict that has been suppressed which has a higher 
likelihood of resurfacing in a more antagonistic form in the future:

- Letters of discontent
- Discussions of discomfort about 

the meeting among team 
members, but not the entire 
team

- Repeated questions about how a 
program is being implemented

- Complaints about meeting 
outcomes to individuals who did 
not attend the meeting 
(supervisors, other parents)

- Decrease in effective 
communication between home 
and school or among team
members

- Follow through on agreements is 
poor

- Avoidance behaviors occur 
(unreturned calls, missed 
meetings)

- Filing of due process complaint



Common Responses to Conflict

• Avoidance
• Can be useful when emotions are high.

• Time to “cool off,” reflect, and consider trying different approaches.
• A consistent pattern of avoidance shows lack of acknowledgment of a problem or that there is merit in the 

other person’s point of view.
• Confrontation

• Acting on the belief that only one side is right
• Relationships can suffer long-term damage

• Creates a “win-lose” situation, may not serve long term interests.

• Acquiescence
• Giving in to the other side.

• May be appropriate if more will be lost through damaged relationship that giving in.
• Party who gives in feels pressured or resentment that can lead to difficulties later.



Parent-School Conflict  Survey (2000)

• 8 categories of factors that have a bearing on how a parent-school 
conflict intensifies or cools down.

• An Analysis of Factors That Contribute to Parent-School Conflict in Special Education, Jeannie F. Lake and Bonnie S. 
Billingsley. Published in Remedial and Special Education, Volume 21, Number 4, July/August 2000, Pages 240-251.



Parent-School Conflict  Survey (2000)

1. Differing views about child’s needs
2. Knowledge
3. Service Delivery
4. Constraints



Parent-School Conflict  Survey (2000)

5. Valuation
6. Reciprocal Power
7. Communication
8. Trust



Survey Conclusions

• When factors that lead to conflict are identified, it is easier to understand 
the conflict.
• Educators must pay attention to the whole child – strengths, desires, needs 

and goals – and not just the child’s deficits.
• Parents cannot advocate for their children if they do not have enough 

knowledge to understand if particular service offerings are appropriate.



Survey Conclusions

• Both parents and educators are responsible for building and maintaining 
trust. 
• It is up to both to have conciliatory and collaborative attitudes when disputes 

happen.

• Conflict is not necessarily bad if both sides view it as an opportunity for 
growth, change, creative problem-solving and improved self-assessment 
and skill testing. 



A Tale of Two Conversations

• Watch 2 videos at link below (15 minutes)
• https://www.cadreworks.org/resources/cadre-materials-state-resource/tale-two-

conversations
• The videos showcase ineffective and effective communication skills. They feature a 

parent of a child with a disability and a school administrator. Watch what each person 
does and says and notice the effect on the conversation. 
• Break into groups of 5
• In your groups:

• Identify ways that you might apply information from these videos to challenging situations in your 
professional life. 

• What changes in your communication can you make that may result in more satisfying 
conversations with parents and positive outcomes?

https://www.cadreworks.org/resources/cadre-materials-state-resource/tale-two-conversations


Focus on “Soft Skills”

• Most staff trainings focus on education and education law. 
• But education is a people business and staff need to know how to 

navigate it. 
• Learning how to deal with difficult people and difficult situations should a 

priority. 



LUNCH BREAK

Heather M. Edwards, Attorney at Law



Review

• Sources of Law
• 6 Pillars of IDEA – Book giveaway to 

the first person to correctly name the 
6 pillars in the chat window!
• Key Cases
• Conflict in Special Education
• Finding Things in Common
• Get comfortable with conflict
• Needs – Content, Process, Psychological

• Strategies for Conflict Resolution
• Tale of Two Conversations Activity



Practical Ways to Deal with Conflict in 
IEP Team Meetings



IEP Meeting Notice

• Purpose, time, and location of the meeting
• Who will be in attendance
• Specific individuals not necessary, just positions

• Inform the parents regarding participation of other individuals on IEP team 
who have knowledge or special expertise about the child
• Provided early enough in advance to ensure that parents will have an 

opportunity to attend
• Mutually agreed on time and place
• Provide ample time for the meeting



Gather Your Data

• Present Levels of Performance sets the foundation for the rest 
of the IEP
• Especially critical with incoming new students
• Don’t assume that a student’s incoming IEP contains accurate 

present levels.  
• If the team decides to implement the student's previous IEP, 

let the parents know that you intend to review, and perhaps 
update the present levels of performance based upon data 
you collect.



Gather Your Data

• Request staff indicate any concerns or suggestions that they have when 
you send out the IEP meeting notification to staff members. 
• For example, consider providing staff a teacher/service provider input 

form prior to meeting. 
• Summarize student's performance in their classroom based on data
• List areas in which the child needs to improve based on data
• Return forms before the meeting. 
• Ask staff to bring student work samples to IEP meeting



Gather Your Data

• This feedback will tell you whether there are any needs that you should 
address at the IEP meeting that you might not have known about. 
• Forces staff to think about the student's progress and areas of need. It 

helps get them ready for the discussion and to be a better participant.
• We need to know more than “he is reading well,” or "he is doing better in 

math", or “he is very capable, and could do better if he tried”.



Pre-Meeting

• School personnel must come to the IEP meeting with an open 
mind, not a blank mind. 

• Ask team members to bring data that they plan to present at the 
IEP meeting to a pre-staffing meeting.

• If a staff member does not have sufficient data, instruct him or her 
to collect more data in the days leading up to the IEP meeting, and 
how to do so.



Legislative Intent

• “It is the intent of the Legislature that the individualized education 
program team meetings be nonadversarial and convened for the purpose 
of making educational decisions for the good of the individual with 
exceptional needs.”

• Ed. Code section 56341.1(h).



Annual Physical Exam Analogy



Practice Tips

• Greet parents as soon as they arrive
• Avoid side conversations
• Plan appropriate seating arrangements that fosters collaboration (adult 

size tables/chairs) 
• Post and review Agenda and Ground Rules prior to to starting the IEP 

discussion 
• Bring enough copies of all documents for all participants
• Respect time limits



Practice Tips

• Share data in a way parents can understand
• Use clear accessible language
• Summarize assessment reports
• Display information in a way that is meaningful for the group (use of 

flipcharts, LCD projector)
• Make sure everyone participates
• Periodically check-in with group on process



Ensure Meaningful Participation

• Parents are "equal" participants in the IEP process, they do not have veto 
power over the IEP. 
• LEA must consider parental input (including private assessment 

information).
• Nor is there any "majority vote" rule 
• If team cannot reach consensus, LEA must provide parents with prior 

written notice of the agency's proposals or refusals, or both, regarding the 
child's educational program



Ensure Meaningful Participation

“We didn't do 
______ because 

the parents didn't 
want it.”

Offer (in writing) 
what the child 

needs.



Tips for Defusing Tension

• Work toward consensus
• Keep focus on the child, and how to help him/her be successful
• Stick to the agenda
• Start with positive comments
• Do not allow personal attacks
• Take breaks
• Use “parking lot” technique so parents feel heard
• Use a neutral facilitator
• Reschedule meeting if necessary



During the 
Meeting

• Avoid drawing premature conclusions 
about others’ views and/or about 
potential solutions
• Invite questions and comments to 

clarify assumptions, perceptions, and 
information
• Seek clarification about the thoughts, 

feelings, and assumptions of others, 
paraphrasing if necessary to ensure 
that others’ views have been correctly 
interpreted



During the 
Meeting

• Acknowledge key points, ensure 
understanding before responding

• Politely express disagreement, avoid 
personal attacks

• Recognize the value of allowing people 
to vent their feelings



Empathy 
and Active 
Listening

• Ask – with genuine curiosity
• Rephrase
• Acknowledge feelings
• Summarize



Why 
Listening 
Matters

• Helps others feel heard

• Enhances working relationship

• Improves problem solving

• Increases your persuasive power



Shift from “Who’s Right?” to “Why Do We 
See This Differently?”

• Different data?
• Different reasoning?
• Different past experiences, assumptions, preferences, or 

projections?



Good Questions

• We see this differently.  Let’s try to get our views on the table before we try 
to solve the problem.  Why don’t we start with how you see it?
• I’m not sure I understand what your position is based on.  Can you tell me 

more about why you believe _______?
• I want to test my understanding to make sure I’ve got it.
• What do you see that I may not see?



Good 
Questions 
Continued

• Help me understand your interest.  
What are you most concerned about?
• What do you fear will happen if we do 

it this way?
• Can you tell me more about why this 

feels [unfair, wrong, etc.] to you?
• What do you think I/we have done to 

contribute to the problem?



Active 
Listening 
Exercise

• Divide into pairs
• One person is “the parent”
• One person is “special education 

administrator”
• Scenario 1: Parent’s position: My child 

needs a 1:1 aide.

• Switch roles
• Scenario 2: Parent’s position: My child 

needs a private school placement and 
you have to pay for it. 



Things to 
Avoid

1. We don’t have the money.
2. We don’t have the staff.
3. We don't’ have the 

program.
4. We are only required to do 

what is appropriate, not 
necessarily what is best.

5. Other children don’t get 
that service.



Things to 
Avoid

6. That is beyond what we are required 
to do.

7. We need to try this and see what 
works.

8. Not every child can be expected to 
go college.

9. He/she has limited abilities.
10. He/she has limited potential.
11. This is more of a home problem.



Instead…

1. Its about what we can do for your 
child.

2. Your child is the important 
consideration in this analysis.

3. Let’s find out what the issue is and 
how we can help together.

4. We’re going to put our best people 
on this.

5. We are a team.
6. We need your input.



Attorneys/
Advocates 
at Meetings

• Parents may bring attorneys
• No notice required, but customarily 

provided
• LEA attorney may legally attend, 

however strongly discouraged unless 
parents brings attorney
• Creates adversarial atmosphere which 

can interfere with development of child's 
IEP and consideration of the child's needs



Attorneys/
Advocates 
at Meetings

• No one can prohibit LEA staff from 
communicating directly with parents or a 
student. Direct communication is 
essential to provide FAPE to the student 
and to meet the district's obligation to 
keep parents apprised of the student's 
educational progress and challenges. 
• You may copy an advocate on a written 

communication, assuming the LEA has 
the parents' written permission to do so.
• Handouts:

• Strategies for Difficult Special Ed Cases
• Sample Letter to Parents
Adjournment of IEP Due to Disruption



Avoid Staff 
Members 
Entering 
Late/
Leaving 
Early

• IEP development is a collaborative 
effort
• Parents may believe that they don't 

have the full attention of all of the 
team members, while team members 
who miss out on parts of the meeting 
may not understand why certain 
decisions were made.



General Education Teacher Participation 
in IEP Meetings

• At least one!
• One that is, or may be, responsible for implementing a portion of the IEP.
• Come prepared to:
• Discuss what/how general ed curriculum may be accessed by student. 
• Assist in determination of appropriate positive behavioral interventions and 

supports. 
• Assist in determination of supplementary aids and services, program 

modifications, and supports for school personnel. 



General Education Teacher Participation 
in IEP Meetings

• May be excused (in whole or in part) if:
• Parent and district agree that attendance is not necessary because area of 

curriculum not being modified or discussed. 
• Parent and district consent to excusal if area of curriculum is being discussed, and 

team member submits written input to the parent and team prior to meeting.

• Provide “as much notice as possible.”



General Education Teacher Participation 
in IEP Meetings

“General education teachers may leave an IEP meeting once they've 
provided their input.”

qTrue
qFalse
qNot Sure



General Education Teacher Participation 
in IEP Meetings

• At least one hearing officer in Minnesota has said FALSE.

• Even if parents gave the teachers permission to leave or indicated that they 
had no more questions for them, the district could not lawfully excuse the 
teachers without the parents' written permission. 

• Anoka-Hennepin Indep. Sch. Dist. #011, 114 LRP 37490 (SEA MN 03/03/14).



What 
Would You 
Do?

• During an IEP meeting, parents inform 
you that a service or accommodation 
was not provided that they believe 
had been previously agreed to.



What 
Would You 
Do?

• Parents unexpectedly bring guests 
(advocate or additional family 
members) to an IEP team meeting.



What 
Would You 
Do?

• During an IEP meeting, the general 
education teacher makes an 
unexpected request for an aide in the 
classroom for the student.



What 
Would You 
Do?

• While you are waiting for the last 
members of the IEP team to arrive, in 
the presence of the parents, your staff 
begin discussing another student’s 
school progress by name?



At End of 
IEP 
Meeting…

• Review meeting notes to make sure 
the team agrees that information 
accurately reflects what was discussed 
and agreements made.
• As appropriate, clearly identify next 

steps (follow-up issues) including 
individuals responsible.



How to Handle a “Parent Addendum”

• There is no requirement a school district to implement an addendum to 
the IEP developed by the parents if that addendum does not reflect the 
decision of the student's IEP team regarding the required components of 
the student's IEP. (Letter to Williams, 25 IDELR 634 (1996))
• May need to reconvene IEP team meeting to address new 

requests/concerns



Just Like a 
Good Golf 
Swing…
Follow 
Through



Ensure Implementation

• LEAs must ensure that each general education teacher, special education 
teacher, related services provider, or anyone else responsible for 
implementing the child’s IEP has access to the IEP and is informed of:
• His or her specific responsibilities related to implementing a child’s IEP; and
• Specific accommodations, modifications and supports that must be provided in 

accordance with the child’s IEP.

• Mechanism that districts use to inform each teacher or provider of his or 
her responsibilities is left up to the discretion of LEA. 



Ensure Implementation

• If you anticipate a long-term absence of an in-house or contracted service 
provider, it's better to come clean and explain to parents the district's plan 
for dealing with long-term service lapses before you receive complaints. 
• In these instances, send a letter to parents of children that explains the 

situation, acknowledges the district's responsibility to provide the allotted 
services, and note that staff is keeping a tally of missed hours and plans to 
compensate the missed time. 



Monitor Progress

• Assign one IEP team member to follow up with staff members throughout 
the year to make sure they monitor the student's progress. 
• Check in one to two weeks after IEP is developed so team members can 

report what is or is not being properly implemented. 
• Check in with student and teacher to see if services/accommodations 

outlined in IEP are working.
• Convene IEP meeting if student’s demonstrates lack of progress
• Fine-tuning between annual meetings is critical



Send Progress Reports

• Make sure staff understands their obligations with regard to this critical IEP 
component.
• Gives parents information to meaningfully participate in IEP meetings
• Evidence of educational benefit

• Be specific when describing a student's progress.
• Use the same method of measurement set forth in IEP goals.
• Use objective evidence 
• You may include supplemental comments about the student's overall 

performance, but stating that student made “some,” “little,” or “significant” 
progress must include objective evidence to support those statements.



Ongoing Communication

• Keep communication with parents positive, open and two-way. 
• Rather than only reaching out to parents when a problem arises, seek their 

input throughout the year.



“What happens if we can’t agree?”



How Many Have Been Involved In Due 
Process Proceedings?

q Not at All
q Mediation Stage
q Hearing
q Other

Would anyone like to share their experience?



Proactive 
Alternative 
Dispute 
Resolution

• Offered by the El Dorado County 
Charter SELPA
• Highly flexible way to resolve 

disagreements
• More timely and less costly than 

mediation/hearing
• Parties control the outcome
• Opportunity to preserve relationships



Mediation 
“Only” 
Through 
OAH

• Parent or LEA may file request
• Forms available on OAH website

• Free
• Confidential
• Voluntary
• No attorneys allowed



Mediation 
“Only”

• Attendees: parent(s), LEA 
representative(s) with authority to 
make decisions, mediator
• OAH provides interpreter if necessary
• Held within 15 days of filing request
• Reasonably convenient location 

(typically, LEA office unless parties 
request other location)
• Not a prerequisite for requesting a due 

process hearing
• Pros/Cons



What 
happens 
at a 
mediation
?

• Neutral third party
• Would not be same administrative law judge 

that would hear the case
• Facilitates communication between 

parties
• Not there to make findings of fact or 

conclusions of law
• Caucus process
• Everyone involved in decision making
• Confidential
• Settlement agreement

• Interim agreements
• Attorneys may attend (when in 

conjunction with due process hearing 
request)



Due 
Process 
Hearing

• Parent(s) or LEA may file
• About any matter relating to the 

identification, evaluation, or 
educational placement of a child, or 
provision of a free appropriate public 
education (FAPE) to a child
• Fair and impartial hearing



Statute of Limitations

• 2 years from date party knew or had reason to know of facts underlying 
request
• Exception: If parent was prevented from requesting due process due to:
• Specific misrepresentations by LEA that it solved the problem
• LEA withheld information from parents that was required under special 

education laws
• E.g. failure to provide notice of procedural safeguards



Hearing

• Typically held at LEA offices
• Set up like courtroom
• Closed to public unless student 

request open hearing
• Witnesses under oath
• Audio recorded by OAH
• Opening statements
• Party that filed presents case first



Hearing

• Witness testimony
• Cross examination
• Re-direct
• Re-cross examination
• Judge may ask questions

• Admit exhibits
• Technical rules of evidence do not 

apply



After the 
Hearing

• Closing briefs
• Decision

• Parent filed case: written decision issued, 
within 45 days after the end of the 30-day 
resolution period. 

• LEA filed case: written decision issued within 
45 days after the request for due process 
hearing received (no resolution period). 

• Sent to parties once finalized and posted on 
its Web site with personal information 
redacted.

• Will state who prevailed on each issue. 
• May also include an “order” which directs 

one of the parties to do something (lots of 
discretion to provide equitable remedies).

• 90 days for either party to appeal to 
state/federal court



Attorneys’ 
Fees

• Court may award attorney fees to 
prevailing parent
• Not OAH

• Court may award attorney fees to 
prevailing LEA in limited 
circumstances:
• Frivolous, unreasonable, without 

foundation
• Improper purpose (to harass, cause 

undue delay, increase cost of litigation)



Statutory 
Settlement 
Offers

• Cuts off an award of attorney fees
• LEA sends written settlement offer to 

parent
• More than 10 days before hearing
• Not accepted by parent
• Relief obtain at hearing is not more 

favorable than offer of settlement



Questions to Ask Yourself When You Receive 
a Due Process Complaint



Questions to 
Ask Yourself 
When You 
Receive a Due 
Process 
Complaint

Why did they file a complaint instead of 
just talking to me about it?

Where is the file – the entire file?

Did we meet all procedural requirements:

• Child find
• Evaluation 
• Eligibility 
• Procedural safeguards notice 
• IEP Contents and Development
• FAPE?



Questions to Ask Yourself When You Receive a Due 
Process Complaint

• Is the evaluation sound?  
• Should I be the point person on this?
• Who is the person most knowledgeable about this case?
• What other agencies are involved and what are their positions?
• How is the child performing?



Circumstances When LEA Might File 
Against a Parent/Student

ØTo defend LEA’s assessments to deny parent’s request for 
independent educational evaluation at public expense;

ØTo obtain order authorizing reevaluation of student over 
objection of parent;

ØTo obtain a 45-day change in placement for a student who is 
substantially likely to injure himself/herself or others; and/or



Circumstances When LEA Might File Against a 
Parent/Student

ØTo obtain order authorizing implementation of IEP over parent’s 
objection.
• This includes exiting a student from special education over 

the parent’s objection



Other Options to Consider Before Filing Due Process

• Ensure Documentation of Reasonable Efforts to Obtain Consent
• Conduct a Facilitated IEP or Mediation with Neutral Party (Alternative 

Dispute Resolution) 
• File for “Mediation Only” with Office of Administrative Hearings



Don’t File 
Against a Parent 
When…

You don’t have a completed IEP.

The IEP lacks clarity.

Student is not participating in services.

Student is truant.



Statistics on OAH 
Filings for 2016-17

97% of cases resolved 
without a hearing

Why?



Hearing Prevailing Parties

Student 
Prevailed

19%

LEA Prevailed
37%

Split Decision
44%



Settle or Go 
to Hearing?
Factors to 
Consider

• Cost
• Potential for unsuccessful 

litigation
• Procedural problems
• Best interest of the child
• Emotional burden of 

engaging in due process 
hearing

• Settlement is more 
flexible way to resolve 
disagreements

• Parties control the 
outcome



Settle or Go to Due Process:
Factors to Consider

• “Opening the floodgates”
• Fair to other students 
• Protecting/supporting staff
• Preserves relationships with parents
• Loss of instructional time
• Avoidance of negative publicity





Heather Edwards
edwards@girardedwards.com
GIRARD, EDWARDS, STEVENS & 
TUCKER LLP
8801 Folsom Blvd., Ste. 285
Sacramento, CA 95826
Tel: (916) 706-1255
Fax: (916) 706-2672
www.girardedwards.com
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